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Washington, Friday, June 2, 1939 


The President 


EXECUTIVE ORDER 

Ch anging the Name of the Nine-Pipe 
Reservation to Nine-Pipe Migratory 
Waterfowl Refuge and Adding Cer¬ 
tain Lands Thereto 

MONTANA 

By virtue of and pursuant to the au¬ 
thority vested in me as President of the 
United States, and in order to effectuate 
further the purposes of the Migratory 
Bird Conservation Act (45 Stat. 1222), it 
is ordered as follows: 

Section 1. The name of the Nine-Pipe 
Reservation, in Lake County, Montana, 
established by Executive Order No. 3503, 
of June 25, 1921, is hereby changed to 
Nine-Pipe Migratory Waterfowl Refuge. 

Sec. 2. Subject to valid rights, the fol¬ 
lowing-described lands, owned or con¬ 
trolled by the United States, are hereby 
included in and reserved as a part of the 
refuge: 

Principal Meridian 

T 19 N. f R. 20 W.. 

sec. 11, lots 5 and 7; 

T. 20 N., R. 20 W., 
sec. 34, lot 1; 

aggregating 67.18 acres, more or less. 

The Nine-Pipe Migratory Waterfowl 
Refuge as enlarged by this order consists 
of all lands owned or controlled by the 
United States in the following-described 
area, comprising 2,046.68 acres, more or 
less; 

Principal Meridian 

T 19 N.. R. 20 W.. 
sec. 1, lot 8; 

sec. 2, lots 2. 3. 4. 6. 8, 9. S^Nty, NVjSW 14, 
SEViSW*/*, and WV£SB%; 
sec. 3. lots 1, 2, 5, 8. 9, and 10, and 

S!aNEV 4 ; 

sec. 11, lots 3, 4, 5. and 7; 

T 20 N.. R. 20 W., 
sec. 27. lot 2 and SVaSW^; 
sec. 33. E^NE‘4; 

sec^ 34. lots 1. 2. and 4, NW \\ NE , 
S&NEV4. NWV4. E^SW>4, and SEVi; 

2 ' 6 ' and 6 ' NW K SW *> «“» 

Franklin D Roosevelt 
The White House, 

May 31,1939. 

[No. 81451 

IF. R. Doc. 39-1886: Piled, May 31, 1939; 
3:38 p. m.J 


Rules , Regulations , Orders 


TITLE 7—AGRICULTURE 

AGRICULTURAL ADJUSTMENT 
ADMINISTRATION 

[Order No. 37) 

Part 937—Marketing Orders 

order regulating the handling of toma¬ 
toes grown in the state OF MISSIS¬ 
SIPPI * 

See 

937.1 Definitions. 

937.2 Administrative committee. 

(a) Membership and organization of 

Administrative Committee. 

(b) Districts and representation. 

(c) Nomination and selection of 

members. 

(d) Meetings for election of nom¬ 

inees. 

(e) Voting. 

(f) Eligibility for membership. 

(g) Failure to nominate. 

(h) Qualification. 

(i) Term of office. 

(J) Alternates for members of Ad¬ 
ministrative Committee. 

(k) Vacancies. 

(l) Compensation and expenses. 

(m) Powers. 

(n) Duties. 

(o) Procedure. 

(p) Funds and other property. 
Regulation of shipments by grades 

and sizes. 

(a) Recommendation of the Ad¬ 
ministrative Committee. 

(b) Regulation of shipments. 

(c) Exemption certificates. 

(d) Inspection and certification. 
Expenses and assessments. 

(a) Expenses. 

(b) Assessments. 

Reports. 

Liability of Administrative Committee 
members. 

Compliance and exceptions. 

(a) Compliance. 

(b) Shipments for relief. 

Agents. 

Effective time and termination. 

(a) Effective time. 

(b) Termination. 

(c) Proceedings after termination. 
Duration of immunities. 

Separability. 

Derogation. 
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937.8 
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•Sections 937.1 through 937.12 issued 
under the authority contained in 48 Stat. 31 
(1933). 7 U.S.C. § 601 et seq. (1934); 49 Stat. 
750 (1935); 50 Stat. 246 (1937), 7 UB.C. 
1 601 et seq. (Supp. IV, 1938), 
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Whereas under the provisions of Pub¬ 
lic Act No. 10. 73d Congress (May 12, 
1933), as amended and as reenacted and 
amended by the Agricultural Marketing 
Agreement Act of 1937 (hereinafter re¬ 
ferred to as the “act”), it is provided that 
the Secretary of Agriculture of the United 
States (hereinafter referred to as the 
“Secretary”) shall, subject to the provi¬ 
sions of the act, issue orders regulating 
such handling of certain agricultural 
commodities as is in the current of inter¬ 
state or foreign commerce, or which di¬ 
rectly burdens, obstructs, or affects inter¬ 
state or foreign commerce in such com¬ 
modities; and 

Whereas the Secretary, having reason 
to believe that the issuance of an order 
would tend to effectuate the declared 
policy of the act with respect to the 
establishment and maintenance of such 
orderly marketing conditions for toma¬ 
toes grown in the State of Mississippi as 
would establish prices to the producers 
of such tomatoes at a level that would 
give such tomatoes a purchasing power 
with respect to articles that the pro¬ 
ducers thereof buy equivalent to the 
purchasing power of such tomatoes dur¬ 
ing the base period August 1919-July 
1929, conducted a public hearing at 
Crystal Springs, Mississippi, on April 6, 
1939. pursuant to due notice given to all 
interested parties on March 23, 1939, 1 * 
on a proposed order regulating such 
handling of such tomatoes as is in the 
current of interstate commerce or com¬ 
merce to Canada, or which directly bur¬ 
dens. obstructs, or affects such commerce 
in such tomatoes, at which hearing all 
interested persons in attendance were 
afforded due opportunity to be heard 
concerning the proposed order; and 

Whereas the Secretary has found and 
proclaimed 5 that the purchasing power 
of tomatoes grown in the State of Mis¬ 
sissippi during the period August 1909- 
July 1914 cannot be satisfactorily deter¬ 
mined from available statistics of the 
Department of Agriculture, but that the 
purchasing power of such tomatoes can 
be satisfactorily determined from avail¬ 
able statistics of the Department of 
Agriculture for the period August 1919- 
July 1929, and that the period August 
1919-July 1929 is the base period to be 
used in connection with this order in 
determining the purchasing power of 
such tomatoes; and 

Whereas the Secretary finds upon the 
basis of the evidence introduced at the 
hearing and the record thereof: 

(1) That at the time of the hearing 
the prices received by the producers of 
such tomatoes were at a level that gave 
such tomatoes a purchasing power with 
respect to articles that the producers 
thereof buy appreciably below the pur¬ 
chasing power of such tomatoes during 
the base period; 


1 4 PH. 1320 DI. 

a 8ee p. 2248. 


(2) That the regulation of shipments 
of such tomatoes by grades or sizes, 
as prescribed herein, will serve to pre¬ 
vent marked fluctuations in prices to 
the producers thereof, and will establish 
and maintain a more stabilized market 
for such tomatoes, tending to establish 
prices to the producers thereof at a level 
that will give such tomatoes a purchas¬ 
ing power with respect to articles that 
the producers thereof buy equivalent to 
the purchasing power of such tomatoes 
during the base period; 

(3) That this order is limited in its 
application to the smallest regional pro¬ 
duction area and to the smallest regional 
marketing area that is practicable, con¬ 
sistently with carrying out the declared 
policy of the act, and that the issuance 
of several orders applicable to any sub¬ 
division of such regional production or 
marketing areas would not effectively 
carry out the declared policy of the act; 

(4) That the pro rata contribution of 
handlers to the expenses of the adminis¬ 
trative agency herein established, based 
upon the quantity of tomatoes shipped, 
as provided in this order, is fair and 
equitable; and 

(5) That this order and all the terms 
and conditions thereof will tend to ef¬ 
fectuate the declared policy of the act 
with respect to tomatoes grown in the 
State of Mississippi by establishing and 
maintaining such orderly marketing con¬ 
ditions therefor as will establish prices 
to the producers thereof at a level that 
will give such tomatoes a purchasing 
power with respect to articles that the 
producers thereof buy equivalent to the 
purchasing power of such tomatoes in 
the base period, and by protecting the 
interest of the consumer by (a) ap¬ 
proaching the level of prices which it is 
declared in the act to be the policy of 
Congress to establish by a gradual cor¬ 
rection of the current level of prices at 
as rapid a rate as the Secretary deems 
to be in the public interest and feasible 
in view of the current consumptive de¬ 
mand in domestic and foreign markets, 
and by (b) authorizing no action which 
has for its purpose the maintenance of 
prices to the producers of such tomatoes 
above the level which it is declared in 
the act to be the policy of Congress to 
establish; and 

Whereas the Secretary finds: 

(1) That a marketing agreement reg¬ 
ulating the handling of tomatoes grown 
in the State of Mississippi, executed on 
the 31st day of May 1939, upon which a 
hearing was held on April 6. 1939. was 
signed by handlers (excluding coopera¬ 
tive associations of producers who were 
not engaged in processing, distributing, or 
shipping tomatoes covered by this order) 
who, during the 1938 season, handled not 
less than fifty (50) percent of the volume 
of tomatoes covered by this order which 
were marketed during the same season in 
the current of interstate or foreign com- 
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merce, or so as directly to burden, ob¬ 
struct, or affect such commerce; 

(2) That this order regulates the han¬ 
dling of such tomatoes in the same man¬ 
ner as the aforesaid marketing agree¬ 
ment, and that it is made applicable only 
to persons in the respective classes of 
Industrial and commercial activity speci¬ 
fied in the said marketing agreement; 
and 

(3) That the issuance of this order is 
favored by more than two-thirds (%) of 
the producers who, during the 1938 sea¬ 
son (which is hereby determined to be 
a representative period), produced to¬ 
matoes for market within the State of 
Mississippi. 

Now. therefore, it is hereby ordered, 
pursuant to the provisions of the act, 
that such handling of tomatoes grown 
in the State of Mississippi as is in the cur¬ 
rent of interstate commerce or commerce 
to Canada, or which directly burdens, ob¬ 
structs, or affects such commerce in such 
tomatoes, from and after the date herein¬ 
after specified, shall be in conformity to 
and in compliance with the terms and 
conditions of this order. 

§ 937.1 Definitions. As used herein, 
the following terms have the following 
meanings: 

(a) “Secretary” means the Secretary of 
Agriculture of the United States of 

America. 

<b> “Act” means Public Act No. 10, 
73d Congress, as amended and as re¬ 
enacted and amended by the Agricultural 
Marketing Agreement Act of 1937, as 

amended. 

(c) “Person” means an individual, 
partnership, corporation, association, 
legal representative, or any organized 
group of individuals. 

(d) “Tomatoes” means and includes 
any and all varieties of tomatoes grown 
in Mississippi for market. 

<e) “Producer” means any person en¬ 
gaged in growing tomatoes. 

(f) "Handler” means any person, ex¬ 
cept a common carrier for another per¬ 
son, whether as owner, agent, or other¬ 
wise, who first ships tomatoes, or who 
first causes tomatoes to be shipped, in 
fresh form from the State of Mississippi 
by rail, truck, boat, or any other means 
whatsoever. 

<g) “Ship” means to sell, deliver, 
transport, offer for transportation, or 
ship in the current of interstate com¬ 
merce or commerce to Canada, or so as 
directly to burden, obstruct, or affect such 
commerce. “Ship” does not include the 
act of a producer in selling, delivering, or 
transporting, within the State of Missis¬ 
sippi, tomatoes which have been pro¬ 
duced by him. 

<h) “Fiscal year” means the twelve- 
month period beginning April l of any 
year and ending the last day of March 
of the following year, both dates inclu¬ 
sive.* 

§ 937.2 Administrative Committee — 
(a) Membership and organization o/ Ad¬ 
ministrative Committee . An Administra¬ 


tive Committee is hereby established 
consisting of seven members, four of 
whom shall represent producers, and 
three of whom shall represent handlers, 
and such members and their respective 
alternates shall be nominated and se¬ 
lected from representative districts in 
Mississippi as follows: 

(b) Districts and representation. (1) 
District No. 1 shall be composed of Beat 
No. 5 of Copiah County, and all of Simp¬ 
son County, and shall be represented by 
two (2) producer members and one (1) 
handler member; 

(2) District No. 2 shall be composed of 
Beats No. 1. No. 2, and No. 3 of Copiah 
County, and all other counties not spe¬ 
cifically enumerated in District No. 1 
and District No. 3. and shall be repre¬ 
sented by one (1) producer member and 
one (1) handler member; 

<3) District No. 3 shall be composed 
of Beat No. 4 of Copiah County, and all 
of the Counties of Hinds, Claiborne. 
Rankin, and Jefferson, and shall be rep¬ 
resented by one (1) producer member 
and one (1) handler member. 

(c) Nomination and selection of mem¬ 
bers. Producer members and their re¬ 
spective alternates for each district shall 
be selected by the Secretary from nomi¬ 
nees elected by the producers in such dis¬ 
trict, and handler members and their re¬ 
spective alternates for each district shall 
be selected by the Secretary from nomi¬ 
nees elected by the handlers in such dis¬ 
trict. The number of nominees elected 
from the respective districts shall be as 
follows: 

(1) District No. 1—four (4) nominees 
for producer members and two (2) nomi¬ 
nees for handler members, and a corre¬ 
sponding number of nominees as alter¬ 
nates for such members; 

(2) District No. 2—two (2) nominees 
for producer members and two (2) nomi¬ 
nees for handler members, and a corre¬ 
sponding number of nominees as alter¬ 
nates for such members; 

(3) District No. 3—two (2) nominees 
for producer members and two (2) nomi¬ 
nees for handler members, and a corre¬ 
sponding number of nominees as alter¬ 
nates for such members. 

(d) Meetings for election of nominees. 
Nominations for initial members and al¬ 
ternates for members of the Administra¬ 
tive Committee shall be made at meetings 
of producers and handlers called by the 
Secretary, as soon as practicable after 
the effective date hereof. Nominations 
for members and alternates for members, 
subsequent to the initial nominations, 
shall be made, on or before March 10 
of each year, at meetings of producers 
and handlers in each of the districts des¬ 
ignated in paragraph (b) of this section, 
and at such times and places as the Ad¬ 
ministrative Committee shall designate. 
At each of such meetings, the producers 
and handlers eligible to participate there¬ 
in shall select a chairman and a secretary 
therefor. In the election of nominees, 
each producer and each handler shall be 


entitled to vote in accordance with the 
provisions of paragraph (e) of this sec¬ 
tion. The chairman of the meeting shall 
announce at the meeting the name of 
each person for whom votes have been 
cast, whether as a member or as an 
alternate for a member, and the number 
of votes cast for each such person, and 
the chairman and the secretary of such 
meeting shall forthwith transmit such 
information to the Secretary. 

(e) Voting. Only producers shall 
participate in the nomination of pro¬ 
ducer members and their alternates, and 
only handlers shall participate in the 
nomination of .handler members and 
their aiternates. A producer may par¬ 
ticipate only in the elections held in the 
district in which he produces tomatoes, 
and a handler may participate only in 
the elections held in the districts from 
which he shipped tomatoes during the 
preceding marketing season. No one 
may vote both as a handler and as a 
producer. Each producer shall be en¬ 
titled to cast one vote on behalf of him¬ 
self, his agents, partners, affiliates, sub¬ 
sidiaries. and representatives for each 
nominee to be elected. For each carload 
of tomatoes shipped during the preced¬ 
ing marketing season from the district 
in which the election is being held, each 
handler shall be entitled to one vote, on 
behalf of himself, his agents, partners, 
affiliates, subsidiaries, and representa¬ 
tives, for each nominee to be selected. 
No person shall participate as a pro¬ 
ducer in elections held in more than one 
district in any one season. 

(f) Eligibility for membership. Mem¬ 
bers and alternates for members of the 
Administrative Committee must be resi¬ 
dents of the district in and for which 
they are nominated and selected. Only 
producers shall be eligible for nomina¬ 
tion and selection as producer members 
or as alternates for such members, and 
only handlers shall be eligible for nomi¬ 
nation and selection as handler members 
or as alternates for such members. 

(g) Failure to nominate. In the event 
nominations, subsequent to initial nom¬ 
inations, are not made pursuant to par¬ 
agraphs (c) and (d) of this section on 
or before March 10 of any year, the Sec¬ 
retary may select members and alter¬ 
nates for members without regard to 
nominations. 

(h) Qualification. Any person selected 
by the Secretary as a member or as an 
alternate for a member of the Adminis¬ 
trative Committee shall qualify by filing 
a written acceptance with the Secretary 
within 15 days after being notified of 
such selection. 

(i) Term of office. The initial mem¬ 
bers and their respective alternates shall 
hold office for a term beginning on the 
date designated by the Secretary and 
ending March 31, 1940, or until their 
successors are selected and have qualified. 
Members and alternates for members se¬ 
lected subsequent to the initial term shall 
serve during the fiscal year for which 
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they have been selected or until their 
successors are selected and have qualified. 

(j) Alterriates for members of Admin - 
istrative Committee . An alternate for a 
member shall act in the place and stead 
of such member during such member’s 
absence. In the event of the death, re¬ 
moval, resignation, or disqualification of 
a member, his alternate shall act for him 
until a successor for such member is 
selected and has qualified. 

(k) Vacancies . To fill any vacancy 
occasioned by the failure to qualify of 
any person selected as a member or as 
an alternate for a member of the Ad¬ 
ministrative Committee, or in the event 
of the death, removal, resignation, or 
disqualification of any member or al¬ 
ternate for a member, a successor for 
his unexpired term shall be nominated 
and selected in the manner set forth in 
this section. If nominations to fill any 
such vacancy are not made within 
twenty (20) days after such vacancy 
occurs, the Secretary may fill such va¬ 
cancy without regard to nominations. 

(l) Compensation and expenses. The 
members and alternates for members of 
the Administrative Committee shall 
serve without compensation but may be 
reimbursed for expenses necessarily in¬ 
curred by them in the performance of 
their respective duties. 

(m) Powers. The Administrative Com¬ 
mittee shall have the following powers: 

(1) To administer, as herein specifi¬ 
cally provided, the terms and provisions 
hereof; 

<2) To make administrative rulings 
and regulations to effectuate the terms 
and provisions hereof: 

(3) To receive, investigate, and re¬ 
port to the Secretary complaints of vio¬ 
lations hereof; and 

(4) To recommend to the Secretary 
amendments hereto. 

(n) Duties. The duties of the Admin¬ 
istrative Committee shall be as follows: 

(1) To act as intermediary between 
the Secretary and any producer or 
handler; 

(2) To keep minutes, books, and rec¬ 
ords which will clearly reflect all of its 
activities, and such minutes, books, and 
records shall be subject, at any time, to 
examination by the Secretary; 

(3) To study and assemble data on the 
producing, shipping, and handling con¬ 
ditions respecting tomatoes grown in 
Mississippi, and to submit to the Secre¬ 
tary such available information as he 
may request; 

(4) To perform such duties as may be 
assigned to it from time to time by the 
Secretary in connection with the admin¬ 
istration of Section 32 of the Act to 
Amend the Agricultural Adjustment Act, 
and for other purposes (Pub. No. 320, 
74th Congress), approved August 24, 
1935, as amended; 

(5) To cause its books to be audited 
by one or more certified public account¬ 
ants at least once each fiscal year, and 
at such other times as it may deem neces¬ 


sary, or as the Secretary may request, 
and to file with the Secretary copies of 
any and all audit reports; 

(6) To appoint such employees as it 
may deem necessary and to determine 
the salaries and define the duties of such 
employees; 

(7) To give the Secretary the same 
notice of its meetings as is given to its 
members; and 

(8) To select a chairman from among 
its members and to select such other offi¬ 
cers as it may deem advisable. 

(o) Procedure. (1) A quorum at any 
meeting shall consist of five members or 
alternates then serving in the place and 
stead of any members, and all decisions 
of the Administrative Committee shall be 
made by not less than five affirmative 
votes. 

(2) The members of the Administrative 
Committee, their alternates, and any 
agent or employee appointed or employed 
by the Administrative Committee, shall 
be subject to removal or suspension by 
the Secretary for cause at any time. 

(3) Each and every regulation, deci¬ 
sion, determination, or other act of the 
Administrative Committee, shall be sub¬ 
ject to the continuing right of the Secre¬ 
tary to disapprove of the same at any 
time, and upon such disapproval, shall 
be deemed null and void, except as to 
acts done in reliance thereon or in com¬ 
pliance therewith prior to such disap¬ 
proval by the Secretary. 

(p) Fwids and other property. (1) 
All funds received by the Administrative 
Committee pursuant to any provision 
hereof shall be used solely for the pur¬ 
poses herein specified and shall be ac¬ 
counted for in the manner herein pro¬ 
vided. 

(2) The Secretary may, at any time, 
require the Administrative Committee 
and its individual members to account 
for all receipts and disbursements. 

(3) Upon the death, removal, or ex¬ 
piration of the term of office, of any 
member or alternate for a member, or 
employee of the Administrative Commit¬ 
tee, all books, records, funds, and other 
property in his possession shall be de¬ 
livered to his successor in office, or to the 
Administrative Committee, and such as¬ 
signments and other instruments shall 
be executed as may be necessary to vest in 
his successor, or in the Administrative 
Committee, full title to all the books, 
records, funds, and other property in the 
possession or under the control of such 
member, alternate, or employee pursuant 
hereto. 

(4) The Administrative Committee 
may. with the approval of the Secretary, 
maintain in its own name, or in the 
names of its members, a suit for the 
collection of any handler’s pro rata share 
of expenses. • 

§ 937.3 Regulation of shipments by 
grades and sizes —(a) Recommendation 
of the Administrative Committee. 
Whenever the Administrative Committee 
deems it advisable to regulate the ship¬ 


ment in interstate commerce or to Can¬ 
ada of any grades or sizes of tomatoes, 
or both, during any specified period, it 
maj^so recommend to the Secretary. At 
the time of submitting such recommend¬ 
ation, the Administrative Comini (tee 
shall furnish to the Secretary all per¬ 
tinent data and information upon which 
it acted in making such recommendation, 
along with such other data and in¬ 
formation as the Secretary may request. 
The Administrative Committee shall give 
immediate notice to handlers and pro¬ 
ducers of any such recommendation, in 
such manner as it shall deem adequate 
under the circumstances. 

(b) Regulation of shipments. Based 
upon the recommendation of the Ad¬ 
ministrative Committee and upon the 
information submitted in connection 
therewith, and upon other available 
data, the Secretary may regulate the 
grades or sizes, or both, of tomatoes 
which may be shipped during any speci¬ 
fied period by prohibiting or limiting 
the shipment of certain grades or sizes, 
or both, of tomatoes during such period! 
The Secretary shall immediately notify 
the Administrative Committee of the is¬ 
suance of such regulation, and the Ad¬ 
ministrative Committee shall promptly 
notify handlers and producers of the 
Secretary’s regulation by giving notice 
in such manner as it shall deem ade¬ 
quate under the circumstances. 

(c) Exemption certificates. (1) At 
the beginning of each fiscal year the 
Administrative Committee shall adopt 
and announce the procedural rules by 
which the exemption certificates will be 
issued to producers. Whenever the Ad¬ 
ministrative Committee recommends to 
the Secretary a regulation of shipments, 
pursuant to this section, it shall deter¬ 
mine and immediately thereafter an¬ 
nounce the percentage which the grades 
or sizes, or both, of tomatoes permitted 
to be shipped under such regulation 
bears to the total quantity of tomatoes 
which could be shipped in the absence 
of such regulation. The Administrative 
Committee shall thereafter grant an 
exemption certificate to any producer 
who furnishes proof that he will be pre¬ 
vented, because of the regulation es¬ 
tablished. from shipping as large a per¬ 
centage of his tomatoes as the percent¬ 
age announced by it for all producers. 
Such exemption certificate shall permit 
the producer to ship or cause to be 
shipped that quantity of the regulated 
grades or sizes, or both, of tomatoes as 
will enable him to ship or cause to be 
shipped as large a percentage of his to¬ 
matoes as the percentage announced by 
the Administrative Committee for all 
producers. 

(2) If any producer is dissatisfied with 
the determination of the Administrative 
Committee with respect to his exemp¬ 
tion certificate, he may appeal to the 
Secretary, whose decision in the matter 
shall be final and conclusive. 

(3) The Secretary shall have power to 
modify, change, alter, or amend any 
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procedural rules and any exemption 
granted under this section. 

(d> Inspection and certification. Dur¬ 
ing any period in which a regulation of 
shipments pursuant to this section is in 
effect, every handler shall cause all ship¬ 
ments of tomatoes made by him to be 
inspected and the grade and size cer¬ 
tified by a duly authorized representa¬ 
tive of the Federal-State Inspection 
Service on the basis of grades now pro¬ 
mulgated by the United States Depart¬ 
ment of Agriculture, or by the State of 
Mississippi, or as the same may be modi¬ 
fied or changed hereafter. Each such 
handler shall submit, or cause to be sub¬ 
mitted, promtly thereafter, to the Ad¬ 
ministrative Committee, a copy of the 
Federal-State Inspection Certificate is¬ 
sued on each such shipment.* 

§ 937.4 Expenses and assessments — 
<a> Expenses. The Administrative Com¬ 
mittee is authorized to incur such ex¬ 
penses as the Secretary finds may be 
necessary to carry out its functions 
hereunder. The fund to cover such ex¬ 
penses shall be acquired by assessing all 
handlers on the basis of a rate to be 
fixed by the Administrative Committee 
prior to the beginning of each fiscal year 
and approved by the Secretary. 

(b) Assessments. (1) Each handler 
shall pay to the Administrative Commit¬ 
tee, upon demand, such handler’s pro 
rata share of the expenses incurred by 
the Administrative Committee for its 
maintenance and functioning during the 
fiscal year. Each handler’s share of such 
expenses shall be that proportion thereof 
which the total quantity of tomatoes 
shipped by such handler is of the total 
quantity of tomatoes shipped by all han¬ 
dlers during the fiscal year. The assess¬ 
ment may be adjusted from time to time 
by the Administrative Committee, with 
the approval of the Secretary, in order to 
meet actual expenses of the Administra¬ 
tive Committee during the fiscal year. 
The assessment of each handler for each 
fiscal year shall be due and payable at 
such time, and shall be payable in such 
installments, if any, as the Administra¬ 
tive Committee shall determine. 

(2) At the end of each fiscal year the 
Administrative Committee shall credit 
each contributing handler with the ex¬ 
cess of the amount paid by such handler 
above his pro rata share of the actual 
expenses, or debit such handler with the 
difference between his pro rata share and 
the amount paid by such handler, in 
which case the amount of the debit shall 
become immediately due and payable.* 

§ 937.5 Reports. Upon a request by 
the Administrative Committee, approved 
by the Secretary, each handler shall fur¬ 
nish to the Administrative Committee, in 
such manner and at such times as it may 
prescribe, such information as will en¬ 
able the Administrative Committee to 
Perform its functions hereunder.* 

§ 937.6 Liability of Administrative 
Committee members. No member or al¬ 
ternate for a member of the Administra- 
ive Committee, nor any employee or 


agent thereof, shall be held personally 
responsible, cither individually or Jointly 
with others, in any way whatsoever, to 
any handler, or to any other person, for 
errors in judgment, mistakes, or other 
acts, either of commission or omission, 
as such member, alternate, or employee, 
except for acts of dishonesty.* 

§ 937.7 Compliance and exceptions — 
(a) Compliance . Except as provided 
herein, no person shall ship tomatoes, 
the shipment of which has been pro¬ 
hibited by the Secretary in accordance 
with the provisions hereof. 

(b) Shipments for relief. Nothing 
contained herein shall be construed to 
authorize any limitation of the right on 
the part of any person to ship tomatoes 
for consumption by charitable Institu¬ 
tions or for distribution by relief 
agencies. The Administrative Commit¬ 
tee may prescribe adequate safeguards to 
prevent tomatoes, shipped for either of 
such purposes, from entering the normal 
channels of trade and commerce.* 

§ 937.8 Agents. The Secretary may 
name, by a designation in writing, any 
person, including any officer or employee 
of the Government, or name any bureau 
or division of the United States Depart¬ 
ment of Agriculture to act as his agent 
or representative in connection with any 
of the provisions hereunder.* 

§ 937.9 Effective time and termina¬ 
tion —(a) Effective time. The provision 
hereof shall become effective at such 
time as the Secretary may declare above 
his signature hereto, and shall continue 
in force until terminated. 

(b) Termination. (1) The Secretary 
may at any time terminate the provi¬ 
sions hereof as to all parties hereto by 
giving at least one day’s notice by means 
of a press release, or in any other man¬ 
ner which the Secretary may determine. 

(2) The Secretary shall terminate or 
suspend the operation of any or all of 
the provisions hereof whenever he finds 
that such operation obstructs or does not 
tend to effectuate the declared policy of 
the act. 

<3) The Secretary shall terminate the 
provisions hereof at the end of any cur¬ 
rent marketing period upon the written 
request of handlers signatory hereto who 
submit evidence satisfactory to the Sec¬ 
retary that they handled, during such 
current marketing period, not less than 
sixty-seven (67) percent of the total 
volume of tomatoes handled by all signa¬ 
tory handlers during such period, but 
such termination shall be effective only 
if notice thereof is given on or before 
March 1 of such current marketing 
period. 

(4) The Secretary shall terminate the 
provisions hereof at the end of any cur¬ 
rent marketing period whenever he finds 
that such termination is favored by a 
majority of the producers of tomatoes 
who, during such current marketing pe¬ 
riod, have been engaged in the produc¬ 
tion of tomatoes for market: Provided , 
That such majority have, during such 
period, produced for market more than 


fifty (50) percent of the total volume of 
tomatoes produced for market during 
such period, but such termination shall 
be effective only if notice thereof is given 
on or before March 1 of such current 
marketing period. 

(5) The provisions hereof shall, in any 
event, terminate whenever the provisions 
of the act authorizing them cease to be 
in effect. 

(c) Proceedings after termination. 
(1) Upon the termination of the provi¬ 
sions hereof, the members of the Ad¬ 
ministrative Committee then function¬ 
ing shall continue as joint trustees, for 
the purpose of liquidating all funds and 
property then in the possession or under 
the control of the Administrative Com¬ 
mittee, including claims for any funds 
unpaid or property not delivered at the 
time of such termination. 

<2) The trustees shall continue in such 
capacity until discharged by the Secre¬ 
tary; shall, from time to time, account 
for all receipts and disbursements or de¬ 
liver all funds and property on hand, to¬ 
gether with all books and records of the 
Administrative Committee and of the 
joint trustees, to such person as the 
Secretary shall direct; and shall, upon 
the request of the Secretary, execute such 
assignments or other instruments neces¬ 
sary or appropriate to vest in such per¬ 
son full title to all of the funds or claims 
vested in the Administrative Committee 
or in the joint trustees. 

(3) Any funds collected for expenses 
pursuant to section 937.4 hereof and held 
by such joint trustees or such person, 
over and above amounts necessary to 
meet outstanding obligations and the ex¬ 
penses incurred necessarily by the joint 
trustees or by such other person in the 
performance of the duties imposed here¬ 
under, shall, as soon as practicable after 
the termination hereof, be returned to 
the handlers pro rata in proportion to 
their contributions made thereto pur¬ 
suant to section 937.4 hereof. 

(4) Any person to whom funds, prop¬ 
erty, or claims have been delivered by 
the Administrative Committee or its 
members upon direction of the Secretary 
as herein provided shall be subject to 
the same obligations and duties with re¬ 
spect to said funds, property, or claims 
as are hereinabove imposed upon the 
members of the Administrative Commit¬ 
tee or upon the joint trustees.* 

§ 937.10 Duration of immunities. 
The benefits, privileges, and immunities 
conferred upon any person by virtue 
hereof shall cease upon the termination 
hereof except with respect to acts done 
under and during the existence hereof.* 

§ 937.11 Separability. If any provi¬ 
sion of this order is declared invalid, or 
the applicability thereof to any person, 
circumstance, or thing is held invalid, 
the validity of the remainder of this 
order or the applicability thereof to any 
other person, circumstance, or thing 
shall not be affected thereby.* 

§ 937.12 Derogation. Nothing con¬ 
tained herein is or shall be construed to 
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be in derogation of or in modification of 
the rights of the Secretary or of the 
United States to exercise any powers 
granted by the act or otherwise, or, in 
accordance with such powers, to act in 
the premises whenever such action is 
deemed advisable.* * 

In witness whereof, H. A. Wallace, 
Secretary of Agriculture of the United 
States, acting pursuant to the provisions 
of Public Act No. 10, 73d Congress, as 
amended and as reenacted and amended 
by the Agricultural Marketing Agreement 
Act of 1937, as amended, for the pur¬ 
poses and within the limitations therein 
contained and not otherwise, does hereby 
execute and issue in duplicate this order 
under his hand and the official seal of 
the United States Department of Agri¬ 
culture in the city of Washington, Dis¬ 
trict of Columbia, on the 31st day of May 
1939, and declares this order to be ef¬ 
fective on and after 12:01 a. m., e. s. t., 
June 5, 1939. 

(seal] H. A. Wallace, 

Secretary of Agriculture. 

|F. R. Doc. 39-1898; Piled. June 1. 1939; 

12:09 p. xn.J 


(ACP-1939. Sup. No. 15) 

Part 701—1939 Agricultural Conserva¬ 
tion Program Bulletin 

SUPPLEMENT NO. 15 

Pursuant to the authority vested in the 
Secretary of Agriculture under sections 
7 to 17, inclusive, of the Soil Conserva¬ 
tion and Domestic Allotment Act, as 
amended, the 1939 Agricultural Conser¬ 
vation Program Bulletin 1 is hereby fur¬ 
ther amended as follows: 

(l) Section 701.5 (m). as amended, is 
hereby further amended to read as 
follows: 

(m) Soil-building goal. The soil¬ 
building goal for any farm shall be one 
unit of soil-building practices for each 
$1.50 of the payment computed for the 
farm under section 701.8 (k): Provided, 
That in counties in the special wind- 
erosion area the soil-building goal for 
any farm other than an irrigated farm 
shall not be less than one unit for each 
$7.50 of the total payment computed for 
the farm under section 701.8, excluding 
any payment computed with respect to 
the restoration land goal: And provided 
further. That for any wind-erosion farm 
the soil-building goal shall not be less 
than one unit for each $2.00 of the total 
payment computed for the farm under 
section 701.8, and the total payment com¬ 
puted for a wind-erosion farm under sec¬ 
tion 701.8 shall be considered as a pay¬ 
ment in connection with soil-building 
practices. Insofar as practicable, the 
county committee shall determine for in¬ 
dividual farms practices to be followed in 
meeting the goal which are not routine 
farming practices on the farm, but which 


are needed on the farm in order to con¬ 
serve and improve soil fertility and pre¬ 
vent wind and water erosion and which 
will tend to accomplish the goals, if any, 
established for the county with respect 
to particular soil-building practices. 

(2) Section 701.7, as amended, is 
hereby further amended by the addition 
of the following paragraph a> : 

(1) Acre equivalents per unit—three 
acres.—Each three acres of the following 
shall be counted as one unit in the special 
wind-erosion area: 

(1) Leaving on the land as a protection 
against wind-erosion the stalks of sor¬ 
ghums (including broomcom or Sudan 
grass, classified as soil-depleting) where 
it is determined by the county committee 
that such cover is necessary as a protec¬ 
tion against wind-erosion, and the oper¬ 
ator’s farming plan provides that such 
cover will be left on the land until the 
spring of 1940. 

Done at Washington, D. C., this 31st 
day of May, 1939. Witness my hand and 
the seal of the Department of Agricluture. 

(seal) H. A. Wallace, 

Secretary of Agriculture. 

(F. R. Doc. 39-1899; Filed. June 1. 1939: 

12:09 p. m.J 


TITLE 9—ANIMALS AND ANIMAL 
PRODUCTS 

BUREAU OF ANIMAL INDUSTRY 

Part 94 —Regulations to Prevent the 
Introduction Into the United States 
of Rinderpest and Foot-and-Mouth 
Disease 

[Amendment 5 to B. A. 1. Order 366*1 

AMENDMENT OF ORDER TO PREVENT THE IN¬ 
TRODUCTION INTO THE UNITED STATES OF 
RINDERPEST AND FOOT-AND-MOUTH DIS¬ 
EASE 

May 31. 1939. 

§ 94.1 Importation of domestic live¬ 
stock or meats from countries where rin¬ 
derpest or foot-and-mouth disease de¬ 
clared exists prohibited. Under author¬ 
ity conferred upon the Secretary of Ag¬ 
riculture by Section 306 of the Tariff 
Act of 1930 the order to prevent the in¬ 
troduction into the United States of 
rinderpest or foot-and-mouth disease 
(B. A. I. Oifoer 366). dated May 27. 1938. 
and effective June 1, 1938, as amended, 5 
is hereby further amended by striking 
out the name “Great Britain” from said 
order, as I have determined that neither 
foot-and-mouth disease nor rinderpest 
now exists in said foreign country of 
Great Britain, and I have so officially 
notified the Secretary of the Treasury. 

The effect of this amendment is to re¬ 
move the prohibition against the im¬ 
portation from Great Britain of com¬ 
modities specified in section 306 (a) of 
the Tariff Act of 1930. 


This amendment, which for purpose 
of identification is designated Amend¬ 
ment 5 to BAJ Order 366 (9 CFR 
94.1), shall be effective on and after June 
1. 1939. (Sec. 306, 46 Stat. 689, Sec. 2 
32 Stat. 792, 45 Stat. 59: 19 UJS.C. 1306 
(a), <b), and (c), 21 UJS.C. 111). [BAI 
Order 366, unnumbered paragraph 1 . 
as amended by Amendment 1 , August 27, 
1938, Amendment 2, September 21, 193s! 
Amendment 3, November 15. 1933 ’ 

Amendment 4, December 16. 1938 and 
Amendment 5, May 31, 1939] 

Done at Washington this 31st day of 
May. 1939. Witness my hand and the 
seal of the Department of Agriculture, 
i seal ] H. A. Wallace. 

Secretary of Agriculture. 

| F. R. Doc. 39-1900; Filed, June 1, 1939; 

12:10 p. m.J 


[B. A. I. Order 370] 

Subchapter D. Exportation and Im¬ 
portation of Animals and Animal 
Products 


PART 94-RINDERPEST AND FOOT-AND-MOUTH 

DISEASE: PROHIBITED AND RESTRICTED 

IMPORTATIONS 1 


Sec. 


94.1 


94.1 

(a) 

94.1 

(b) 

94.1 

(c) 

94.2 


94.3 


94.3 

(a) 

94.3 

(b) 

94.4 


94.5 



Existence of rinderpest or foot- 
and-mouth disease; importations 
prohibited. 

Domestic ruminants and swine 
and fresh meats derived there¬ 
from. 

Fresh meat derived from wild 
ruminants or swine. 

Fresh organs, glands, extracts 
secretions of ruminants or swine. 

Domestic livestock or fresh meats 
that are refused entry to be ex¬ 
ported or destroyed. 

Foreign cured meat from countries 
where rinderpest or foot-and- 
mouth disease exists. 

Conditions under which importa¬ 
tion permitted. 

Cured meats ineligible for impor¬ 
tation to be exported or de¬ 
stroyed. 

Garbage from foreign meat; dis¬ 
position. 

Dressed poultry from countries 
where rinderpest or foot-and- 
mouth disease exists; require¬ 
ments for entry. 


§ 94.1 Existence of rinderpest or foot- 
and-mouth disease; importations pro¬ 
hibited —(a) Domestic ruminants and 
swine and. fresh meats derived there¬ 
from. Notice is hereby given that I, 
H. A. Wallace, Secretary of Agriculture, 
have determined that the contagious and 
communicable disease of rinderpest or 
of foot-and-mouth disease exists in the 
following foreign countries: All countries 
on the Continent of Africa, Albania. 
Arabia. Argentina, Belgium. Bolivia, 
Brazil, Bulgaria, Ceylon, Chile, China. 
Chosen (Korea), Chechoslovakia, Dan¬ 
zig (Free City). Denmark, Ecuador, Fed¬ 
erated Malay States. France. Germany. 
Greece, Hungary, India, Indochina, Iran 
(Persia). Iraq. Italy, Lithuania, Lux¬ 
embourg, Netherlands, Palestine, Para- 


» 4 FJR. 1627 DI. 


* Amending 9 CFR 94.1. 

*3 FJt. 1228. 3033 DI. 


* Amends 9 CFR Part 94 (B. A. I. Order 
366. 3 FJR. 1228 DI) to read as set out herein 
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pnay. Peru, Philippine Islands, Poland. 
Portugal. Rumania, Siam, Spain, Straits 
Settlements, Sweden, Switzerland. Syria, 
Turkey, Union of Soviet Socialist Repub¬ 
lics <Russia), Uruguay, Yugoslavia, the 
islands of the Malay Archipelago, and the 
various islands of the Mediterranean; 
and I have so officially notified the Secre¬ 
tary of the Treasury. Wherefore, the 
importation into the United States of 
cattle, sheep, or other domestic ruminants 
or swine (including the entry into any 
port of the United States of any vessel 
having on board as sea stores such ani¬ 
mals from the above-named countries) 
or of fresh, chilled, or frozen beef, veal, 
mutton, lamb, or pork, from the countries 
above named, is prohibited. 

<b) Fresh meat derived from wild 
ruminants or swine. No fresh, chilled, 
or frozen meat or product derived from 
wild ruminants or swine, originating in 
any country named in paragraph (a) of 
this section, shall be entered into the 
United States. 

(c) Fresh organs, glands, or secretions 
of ruminants or swine. No fresh organs, 
glands, extracts or secretions derived 
from domestic ruminants or swine, origi¬ 
nating in any country named in para¬ 
graph (a) of this section, shall be en¬ 
tered into the United States except for 
pharmaceutical purposes. (Sec. 306, 46 
Stat. 689; 19 U.S.C. 1306 (a), (b). and 
(c); Sec. 2, 32 Stat. 792, 45 Stat. 59; 
21 U.S.C. Ill) 

$ 94.2 Domestic livestock or fresh 
meats that are refused entry to he ex¬ 
ported or destroyed . Any animals or 
products specified in the preceding sec¬ 
tion 94.1, offered for entry and refused 
admission into the United States, shall 
be exported by the consignees thereof 
within 7 days or shall be destroyed in 
accordance with the directions of the 
Chief of the Bureau of Animal Industry. 
(Sec. 306, 46 Stat. 689; 19 U.S.C. 1306 
<a), (b), and (c); Sec. 2, 32 Stat. 792, 
45 Stat. 59; 21 UB.C. Ill) 

§ 94.3 Foreign cured meat from coun¬ 
tries where rinderpest or foot-and-mouth 
disease exists —(a) Conditions under 
which importation permitted. No cured 
meat or product * derived from domestic 
ruminants or swine, originating in any 
country named in section 94.1 (a) of this 
order, shall be entered into the United 
States unless the following conditions or 
requirements have been fulfilled: 

(1) All bones shall have been com¬ 
pletely removed in the country of origin. 

(2) The said meat or product shall 
have been thoroughly cured by the appli¬ 
cation of dry salt or by soaking in a solu¬ 
tion of salt. 

(3) The said meat or product shall 
have been held in an unfrozen, fresh con¬ 
dition for at least 7 days immediately 
following the slaughter of the animals 
from which it was derived. 


’ This does not include any meat or prod¬ 
uct in hermetically scaled containers, which 
has been sterUized by heat. 


(b) Cured meats ineligible for importa¬ 
tion to be exported or destroyed. Prod¬ 
ucts specified in the preceding paragraph 
(a), offered for importation, which do 
not meet the requirements of that para¬ 
graph. shall be exported by the con¬ 
signees thereof within 7 days or shall be 
destroyed in accordance with the direc¬ 
tions of the Chief of the Bureau of Ani¬ 
mal Industry. (Sec. 306, 46 Stat. 689; 
19 UB.C. 1306 (a), (b), and (c); Sec. 2, 
32 Stat. 792, 45 Stat. 59; 21 UJ3.C. Ill) 

§ 94.4 Garbage from foreign meat; 
disposition. No garbage derived from 
meats or meat products originating in 
any country named in section 94.1 (a) of 
this order shall be unloaded from any 
vessel in the United States or within the 
territorial waters thereof: Provided , 
however , That such garbage, when con¬ 
tained in tight receptacles, may be so 
unloaded for incineration or proper dis¬ 
posal otherwise as directed by the Chief 
of the Bureau of Animal Industry, or it 
may be so unloaded under the direction 
of an inspector for transportation beyond 
said territorial waters for the purpose of 
dumping. (Sec. 306, 46 Stat. 689; 19 
U.S.C. 1306 (a), (b), and (c); Sec. 2, 32 
Stat. 792, 45 Stat. 59; 21 U.S.C. 111) 

§ 94.5 Dressed poultry from countries 
where rinderpest or foot-and-mouth dis¬ 
ease exists ; requirements for entry. No 
dressed poultry offered for importation 
from any country named in section 94.1 
(a) of this order shall be allowed entry 
unless the feet of such poultry have al¬ 
ready been removed at a point above the 
spur or spur core, or are removed and 
destroyed or disinfected at the port of 
entry as directed by the Chief of the Bu¬ 
reau of Animal Industry. Such removal 
and destruction or disinfection shall be 
accomplished by the importer or his 
agent at his own expense. (Sec. 306, 46 
Stat. 689; 19 UB.C. 1306 (a), (b) and 
(c); Sec. 2. 32 Stat. 792, 45 Stat. 59; 21 
UJS.C. Ill) 

This order, which for the purpose of 
identification is designated B. A. I. Order 
370, shall become effective on June 16, 
1939 and shall supersede B. A. I. Order 
366 and all amendments thereto. 

Done at Washington this 31st day of 
May 1939. 

Witness my hand and the seal of the 
Department of Agriculture. 

(seal! H. A. Wallace, 

Secretary of Agriculture. 

(P. R. Doc. 39-1901: Piled. June 1, 1939; 

12:10 p. m.] 


TITLE 24-HOUSING CREDIT 

FEDERAL HOUSING ADMINISTRA¬ 
TION 

Amendment of Regulation No. 19 1 of 
the Regulations Issued by the Admin¬ 
istrator in Connection With Prop¬ 
erty Improvement Loans Under Title 
I of the National Housing Act Amend¬ 
ments of 1938 

When a lending institution purchases 
an obligation representing a loan or ad¬ 


vance of credit for eligible purposes, or 
disburses the proceeds to one other than 
the borrower it shall not so disburse the 
proceeds until it has obtained a comple¬ 
tion or installation certificate signed by 
the borrower, stating that the work has 
been done or the installation made: Pro¬ 
vided, however, that the proceeds may 
be disbursed in escrow or into a special 
account to the credit of one other than 
the borrower. Funds so disbursed shall 
not be released from the escrow or special 
account, nor shall such obligations be 
reported for insurance, until a completion 
certificate signed by the borrower has 
been obtained. 

The Amendment contained herein is 
hereby declared to have the same force 
and effect as if included in and made a 
part of each Contract of Insurance, is 
effective as of the date hereof and ex¬ 
pires July 1, 1939. 

[seal 1 Stewart McDonald, 

Federal Housing Administrator. 

June 1, 1939. 

[F. R. Doc. 39-1889; Piled, June 1, 1939; 

10:28 a. m.l 


TITLE 39-MINERAL RESOURCES 

NATIONAL BITUMINOUS COAL 
COMMISSION 

{General Docket No. 16) 

In the Matter of the Establishment of 
Minimum Prices and Marketing Rules 
and Regulations 

determination of the weighted average 

OF THE TOTAL COSTS OF THE TONNAGE PRO¬ 
DUCED WITHIN MINIMUM PRICE AREAS 3, 
4, AND 5 

Order 

The Commission having determined 
the weighted average of the total costs 
of the tonnage for each of Minimum 
Price Areas 3.4. and 5 on August 19, 1938, 
pursuant to Notice and Hearing in Gen¬ 
eral Docket No. 15, 3 and as provided by 
Section 4, H (a) of the Bituminous Coal 
Act of 1937, and 

Having submitted to the District Board 
for each District such determination of 
the weighted average of the total costs of 
the Minimum Price Area in which such 
District is located, directed said District 
Boards to propose minimum prices in 
conformity with the provisions of Section 
4, n (a) of the Act on the basis of the 
weighted average of the total costs for 
the respective Minimum Price Area as de¬ 
termined by the Commission, which pro¬ 
posals of minimum prices were subse¬ 
quently made by the District Boards and 
approved or modified by the Commission 
to serve as a basis for the coordination 
of minimum prices provided for by Sec¬ 
tion 4, H (b) of the Act, and 
At the hearing aforesaid relating to 
said determinations of the weighted 


^3 PR. 417 DI. 
’4 F.R. 1192 DI. 
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average of the total costs of the tonnage 
produced within each of the said mini¬ 
mum price areas certain composite re¬ 
ports were introduced in evidence, but 
due to certain litigation and injunc¬ 
tions, the individual cost reports of pro¬ 
ducers, upon which said composite ex¬ 
hibits were based, were not available for 
inspection by interested parties or for 
introduction in evidence, and said in¬ 
junctions having been dissolved and the 
Commission having made said individ¬ 
ual cost reports of producers available for 
inspection by interested parties or for 
introduction in evidence commencing on 
the 6th day of February 1939, resumed 
said hearing, after notice, on the 23rd 
day of February 1939, in Denver, Colo¬ 
rado, as to Minimum Price Area 4, and 
on March 6. 1939, in Washington. D. C., 
as to Minimum Price Areas 3 and 5, at 
which hearings all interested parties 
were afforded opportunity to introduce 
affirmative evidence and to cross-exam¬ 
ine witnesses as to the correctness of the 
composite reports theretofore introduced 
in evidence in this proceeding, and 

Thereafter, after due and reasonable 
notice, the Commission, on the 27th day 
of March 1939, commenced a final hear¬ 
ing in the matter of the determinations 
of the weighted average of the total costs 
of the tonnage produced within Minimum 
Price Areas 1, 2, 3, 4, 5, 6. 7, 9, and 10, 
at which final hearing all of the evi¬ 
dence upon which the Commission’s de¬ 
terminations of the weighted average of 
the total costs of Minimum Price Areas 
3, 4 and 5 were based, together with the 
evidence received in the hearings of Feb¬ 
ruary 23, 1939, and March 6. 1939, was 
received in evidence, and all interested 
parties having been afforded an oppor¬ 
tunity to make all proper motions relat¬ 
ing to the record of said prior hearings, 
and being afforded a full opportunity to 
be heard relating to the weighted aver¬ 
age of the total costs per net ton of the 
tonnage produced within each of said 
Minimum Price Areas 3. 4 and 5. which 
final hearing was concluded on the 15th 
day of April 1939, and the evidence be¬ 
ing adduced, and upon consideration 
thereof, the Commission made Findings 
of Fact and Conclusions as to the 
weighted average of the total costs of 
the tonnage produced within each of 
Minimum Price Areas 3, 4 and 5 in the 
calendar year 1936 adjusted as provided 
by Section 4, II (a) of the Act, which 
Findings of Fact and Conclusions are on 
file in the Office of the Secretary of the 
Commission, Washington, D. C.. and by 
this reference incorporated herein and 
made a part hereof: 

Now. therefore, pursuant to the pro¬ 
visions of the Bituminous Coal Act of 
1937, the National Bituminous Coal Com¬ 
mission, in conformity with the “Find¬ 
ings of Fact and Conclusions,” dated 
May 25, 1939, made and filed herein, 
finds that the weighted average of the 


total costs of the tonnage for each min¬ 
imum price area is as follows: 

Per net ton 

Minimum Price Area 3 (District 13) _ $2,438 
Minimum Price Area 4 (District 14)- 3.608 
Minimum Price Area 5 (District 15)- 2.039 

That the Secretary of the Commission 
be and he is hereby directed to cause a 
copy of this Order, together with the 
aforesaid “Findings of Fact and Conclu¬ 
sions,” to be published forthwith in the 
Federal Register; and to cause copies 
of same to be mailed to the Secretary of 
each District Board, to the Consumers* 
Counsel and to all parties who have en¬ 
tered their appearances herein; and 
shall cause copies thereof to be made 
available for inspection by all interested 
parties at the Office of the Secretary of 
the Commission, Washington, D. C.. and 
at each of the Statistical Bureaus of 
the Commission; and to cause copies of 
this order to be mailed to all code mem¬ 
bers in each of the several districts. 

By order of the Commission. 

Dated this 25th day of May 1939. 

Tseal] F. Witcher McCullough, 

Secretary. 

findings of Fact and Conclusions of the 
Commission 

Pursuant to the provisions of an act 
of Congress approved April 26, 1937, en¬ 
titled “An Act to regulate interstate 
commerce in bituminous coal and for 
other purposes” (Public No. 48, 75th Con¬ 
gress, 1st Sess.), known as the “Bitumi¬ 
nous Coal Act of 1937,** and hereinafter 
referred to as the “Act,” the National 
Bituminous Coal Commission, hereinafter 
referred to as the “Commission ” under 
and by virtue of the authority granted 
in Section 411 (a) of the Act, on the 19th 
day of April, 1938, issued its Order No. 
240, ordering and directing the District 
Boards for Districts 13 (except Van 
Buren, Warren, and McMinn Counties, 
Tennessee), 14. and 15, within Minimum 
Price Areas 3, 4, and 5 to determine the 
weighted average of the total costs of the 
ascertainable tonnage produced within 
each of said districts during the calen¬ 
dar year 1936, and to adjust the average 
costs so determined as may be necessary 
to give effect to any changes substan¬ 
tially affecting costs, exclusive of seasonal 
changes, which may have been estab¬ 
lished since January 1, 1936, said deter¬ 
minations, together with the computa¬ 
tions upon which same were based, to be 
submitted to the Commission on or before 
April 30, 1938. 

Said order was published in the Fed¬ 
eral Register under date of April 22, 1938, 
and copies of said order were mailed to 
each of the Secretaries of the District 
Boards within Minimum Price Areas 3, 
4, and 5, as directed in said order. 
Copies of said orders were also mailed to 
the Office of Consumers* Counsel, Wash¬ 
ington, D. C., to the Statistical Bureaus of 
the Commission within each of the Dis¬ 


tricts within Minimum Price Areas 3, 4, 
and 5, and to each known code member 
within each of the Districts within each 
of said Minimum Price Areas. 

Upon receipt of said order by the sev¬ 
eral District Boards within Minimum 
Price Areas 3, 4. and 5. said District 
Boards, as directed in said order, deter¬ 
mined the weighted average of the total 
costs of the ascertainable tonnage pro¬ 
duced within the respective districts in 
the calendar year 1936, adjusted same to 
give effect to any changes substantially 
affecting costs, exclusive of seasonal 
changes, which may have been estab¬ 
lished since January 1, 1936, and sub¬ 
mitted such determinations, together 
with the computations upon which same 
were based, to the Commission. 

Subsequent to the receipt of such de¬ 
terminations by the Commission, the 
Commission, on the 27th day of June 
1938, issued its order giving notice to all 
interested parties ol a hearing to be held 
relative to said cost determination as 
made and submitted to the Commission 
by the District Boards for Districts 13.14, 
and 15, said hearing to be held on the 
13th day of July. 1938, in the Hearing 
Ftoom of the Commission at 15th and Eye 
Streets, Washington, D. C. As expressed 
in the face of said order, said hearing was 
to be held for the purpose of receiving 
evidence relating to the total costs per 
net ton of the tonnage of bituminous coal 
produced in the calendar year 1936 in 
each of the* districts within Minimum 
Price Areas 3, 4, and 5, and evidence re¬ 
lating to any change or changes in wage 
rates, hours of employment, or other fac¬ 
tors, exclusive of seasonal changes, sub¬ 
stantially affecting costs which may have 
been established since January 1, 1936, 
in order to enable the Commission to de¬ 
termine the weighted average of the total 
costs, of the tonnage for Minimum Price 
Areas 3. 4, and 5, as adjusted, to the end 
that such determinations may serve as 
the basis for the proposal of minimum 
prices as provided in Section 4 n (a) of 
the Act. 

Said order giving notice of said hearing 
contained the statement that the re¬ 
spective District Boards within Minimum 
Price Areas 3, 4, and 5, in compliance 
with Commission Order No. 240. had 
submitted to the Commission their de¬ 
terminations of the adjusted weighted 
average of the total costs of the total as¬ 
certainable tonnage produced in their 
respective districts during the calendar 
year 1936, and specifically set forth in the 
face of said order the amount of such 
determinations, to wit: 

District board's 

determination 


District: (per net ton) 

13_...$2.4238 

14 _ 3.6296 

15-IIIIIIIIIIIIIIII. 2. 0481 


Said order giving notice of said hear¬ 
ing also contained a statement that the 
Bureau of Research and Statistics of 
the Commission had submitted to the 
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Commission computations of the 
weighted average costs of the total as¬ 
certainable tonnage produced in each of 
the districts within Minimum Price 
Areas 3, 4, and 5. and within each of said 
Minimum Price Areas for the nine 
months’ period (except as otherwise 
specified), April to December 1937, in¬ 
clusive, the latest period for which cost 


data were available at the increased wage 
rates that became effective April 1, 1937, 
said costs being further adjusted to take 
account of known changes in Federal 
unemployment taxes effective January 1, 
1938, and the known effects of the tax 
imposed by the Bituminous Coal Act of 
1937. Such computations, as expressed 
in the face of said order, are as follows: 



19M ton- 

Actual 1937 costs 

Actual costs 
plus two ad¬ 
justments for 


nage 

Period 

Per ton cost 

unemploy¬ 
ment and coal 
act taxes ’ 

DISTRICT 

12, M3, 778 

June-December *. 

$2. 4691 

$2.48 


1.936,412 

January-December *- 

3.0049 

• 3 63 

7,050,077 

April-December. 

2. 0473 

2.06 

_..... 

minimum prick area 

i - fl A *» _____........... , 


2. 4691 

2.48 

12, M3, 778 

(«)_ 

X »«v •« A _ _ 

1,930,412 

7.050,077 

(«). - 

3. 0049 

3.63 



2.0473 

2 00 






i Rounded to nearest cent 


i \i>ril and May omitted because of prolonged strike. ... . . # . 

* \ctua* costs for 9 months' period April to December. 1937, combined with S month*' cost for January to March, 
r> ,-7 so adjusted as to raise the 3 months' costs to the levei of the wage scale effective Apr. i. 


1037. so adjusted as __ .■H- - ^ 

« For period of 1937 covered, see above. 


As expressed in the face of said order, 
the Bureau of Research and Statistics 
recommended to the Commission that 
the costs, as above set forth, be accepted 
as the best available evidence of the ad¬ 
justed costs, subject to such further ad¬ 
justments as may be proved to be neces¬ 
sary in order to take account of addi¬ 
tional known factors of increase or de¬ 
crease not fully reflected therein. 

Due and reasonable notice of said 
hearing having been given all interested 
parties, said cause came on for hearing 
before the Commission on the 13th day 
of July 1938, at the hour and place as 
specified in the original order, to wit, 
at 10:00 a. m. at the Hearing Room of the 
Commission, 15th and Eye Streets Wash¬ 
ington. D. C.; and, after said hearing had 
been duly and formally opened and all 
interested parties desiring to appear had 
entered their appearance in said cause, 
the Commission proceeded to receive 
evidence relative to the cost determina¬ 
tions as made and submitted to the Com¬ 
mission by the respective District Boards 
within Minimum Price Areas 3, 4, and 5, 
and as made and submitted to the Com¬ 
mission by the Bureau of Research and 
Statistics of the Commission. 

The hearing held upon the above and 
foregoing notice having been duly con¬ 
cluded and the evidence adduced at said 
hearing having been duly reported and 
filed with the Commission, the Commis¬ 
sion, after due consideration of same and 
being fully advised in the premises, made 
findings of fact relative to the weighted 
average of the total costs of the tonnage 
produced within Minimum Price Areas 
3. 4, and 5 during the calendar year 1936, 
as adjusted. Said findings of fact are 
evidenced by a document entitled “Find¬ 
ings of Fact and Conclusions” to which 
reference is hereby made. 

No. 106-2 


In conformity with said findings of 
fact, the Commission on the 19th day of 
August 1938, issued its order determin¬ 
ing the weighted average of the total 
costs of tonnage produced within Mini¬ 
mum Price Areas 3, 4, and 5, adjusted 
so as to give effect to any changes in 
wage rates, hours of employment, and 
other factors substantially affecting 
costs, exclusive of seasonal changes, in 
order that same should reflect, as accu¬ 
rately as possible, any change, or 
changes, which had been established 
since January 1, 1936. As contained in 
said *order the determinations of the 
weighted average of the total costs of 
the tonnage produced within Minimum 
Price Areas 3. 4, and 5, adjusted as 
aforesaid, are as follows: 

Per net 
ton 

Minimum Price Area 3 (District 13) _ $2. 474 
Minimum Price Area 4 (District 14) _ 3.617 

Minimum Price Area 5 (District 15) _ 2.049 

Said order directed the Secretary of 
the Commission to cause a copy of same 
to be mailed to the Secretary of each 
District Board and to the office of Con¬ 
sumers’ Counsel, Washington, D. C. The 
Secretary of the Commission was also 
directed to cause a copy of said order 
to be published in the Federal Register : 
to cause the weighted average figures of 
the aforesaid total costs, as determined 
by the Commission, to be made available 
to the public; and to cause to be placed 
in each of the Statistical Bureaus within 
the aforesaid Minimum Price Areas and 
at the office of the Secretary of the Com¬ 
mission, at Washington, D. C. t three 
copies of said order and three copies of 
the document entitled “Findings of Fact 
and Conclusions” upon which said order 
was based, and one copy of the official 
transcript of the evidence upon which 
said document entitled “Findings of 


Fact and Conclusions” was predicated. 
Said directions were complied with by 
the Secretary of the Commission. 

The Commission on the 6th day of 
December 1938, issued its order giving 
notice of the reopening of the hearing 
relative to the weighted average of the 
total costs of the tonnage produced 
within Minimum Price Areas 1, 2, 3, 4, 
and 5. Said order directed the Secre¬ 
tary of the Commission to cause the ver¬ 
ified cost reports of. the individual pro¬ 
ducers within each of Minimum Price 
Areas 1. 2, 3. 4, and 5. as submitted to 
the Commission pursuant to Orders Nos. 
15 and 29. to be made available for in¬ 
spection during business hours on and 
after December 15, 1938, at the offices 
of the Commission, Washington, D. C., 
by interested parties having entered 
their appearance in said proceeding. 
Said order giving notice of the reopen¬ 
ing of said hearing $lso directed the Sec¬ 
retary of the Commission to cause a copy 
thereof to be published in the Federal 
Register and in two consecutive issues of 
a newspaper of general circulation in 
each of the districts within Minimum 
Price Areas 1, 2, 3, 4. and 5: to cause 
copies thereof to be mailed to each code 
member, to the office of Consumers' 
Counsel, to the Secretary of each Dis¬ 
trict Board, and to all parties having 
entered their appearance in said cause; 
and to cause copies thereof to be made 
available for inspection by interested 
parties at each of the Statistical Bu¬ 
reaus of the Commission. Said direc¬ 
tions were complied with by the Secre¬ 
tary of the Commission. 

The Commission on the 9th day of 
December, 1938, issued its order giving 
notice that the place at which the veri¬ 
fied cost reports of the individual pro¬ 
ducers within Minimum Price Area 4 
would be made available for inspection 
by interested parties had been changed. 
Said order changed the place of inspec¬ 
tion of said cost reports from the offices 
of the Commission, at Washington, D. C., 
to the offices of the Statistical Bureau of 
the Commission, Central Savings Bank 
Building. Denver. Colorado. 

Said order directed the Secretary of 
the Commission to cause a copy thereof 
to be published in the Federal Register 
and in two consecutive issues of a news¬ 
paper having a general circulation in 
District 14, to cause copies thereof to 
be mailed to each code member, to the 
office of Consumers’ Counsel, to the Sec¬ 
retary of each District Board, and to 
all parties having entered their appear¬ 
ance in said proceeding; to cause copies 
thereof to be made available for inspec¬ 
tion by interested parties at each of the 
Statistical Bureaus of the Commission. 
Said directions were complied with by 
the Secretary of the Commission. 

The Commission on the 31st day of 
January 1939. issued its order giving 
notice that the reopened hearing rela¬ 
tive to the weighted average of the total 
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costs of the tonnage produced within 
Minimum Price Areas 4, 6, 7, 9, and 10 
would be convened at the Albany Hotel, 
Denver, Colorado, on the 23rd day of 
February 1939, at 10:00 a. m. Said order 
further gave notice that the verified cost 
reports of the individual producers 
within each of Minimum Price Areas 
4, 6, 7, 9, and 10, as submitted to the 
Commission pursuant to Orders Nos. 
15 and 29, would be made available for 
inspection by interested parties on and 
after February 6. 1939, at the offices of 
the Commission, Central Savings Bank 
Building, Denver, Colorado, and that all 
interested parties would be afforded fur¬ 
ther opportunity to introduce affirmative 
evidence in said proceeding and to cross- 
examine witnesses as to the correctness 
of the composite reports previously in¬ 
troduced in evidence in said proceeding. 

Said order directed the Secretary of 
the Commission to qause a copy thereof 
to be published in the Federal Register 
and in two consecutive issues of a news¬ 
paper having a general circulation in 
each of the districts within Minimum 
Price Areas 4, 6, 7, 9. and 10; to cause 
copies thereof to be mailed to each code 
member, to the office of Consumers 1 
Counsel, to the Secretary of each District 
Board, and to all parties having entered 
their appearance in said cause; and to 
cause copies thereof to be made avail¬ 
able for inspection by interested parties 
at each of the Statistical Bureaus of the 
Commission. 

The Secretary of the Commission com¬ 
plied with the aforesaid directions in 
said order, and on the 6th day of Febru¬ 
ary 1939, placed the verified cost reports 
of the individual producers within Mini¬ 
mum Price Areas 4, 6, 7, 9, and 10 in 
the offices of the Commission, Central 
Savings Bank Building, Denver, Colorado, 
where they were open to full inspection 
and examination by all interested parties 
having entered an appearance in said 
cause. 

Due and reasonable notice of said re¬ 
opened hearing having been given all 
interested parties, said cause came on for 
further hearing before the Commission 
on the 23rd day of February, 1939, at 
the hour and place as specified in said 
order, to wit. at 10:00 A. M. at the Albany 
Hotel, Denver, Colorado; and, after said 
hearing had been duly and formally 
opened and all interested parties desiring 
to appear had entered their appearances 
in said cause, the Commission proceeded 
to receive further evidence relative to the 
weighted average of the total costs of the 
tonnage produced within Minimum Price 
Areas 4. 6, 7, 9. and 10. 

At the conclusion of said reopened 
hearing, said hearing was duly and for¬ 
mally closed, and the evidence adduced 
at said reopened hearing having been 
duly reported, was filed with the Com¬ 
mission. 

The Commission on the 31st day of 
January, 1939. also issued its order giving 
notice that the verified cost reports of 
the individual producers within each of 


Minimum Price Areas 1, 2, 3, and 5, as 
submitted to the Commission pursuant 
to Orders Nos. 15 and 29. would be made 
available for inspection by interested 
parties on and after February 6, 1939, 
at the offices of the Commission, Wash¬ 
ington, D. C. Said order directed the 
Secretary of the Commission to cause a 
copy thereof to be published in the Fed¬ 
eral Register and in two consecutive 
issues of a newspaper having a general 
circulation in each of the Districts within 
Minimum Price Areas 1, 2, 3, and 5; to 
cause copies thereof to be mailed to each 
code member, to the Consumers' Counsel, 
to the Secretary of each District Board, 
and to all parties having entered their 
appearance in said cause; and to cause 
copies thereof to be made available for 
inspection by interested parties at each 
of the Statistical Bureaus of the Com¬ 
mission. 

The Secretary of the Commission com¬ 
plied with the aforesaid directions in said 
order, and on the 6th day of February, 
1939, placed the verified cost reports of 
the individual producers within Minimum 
Price Areas 1, 2, 3, and 5 in the offices 
of tlie Commission, Washington, D. C., 
where they were opened to full inspection 
and examination by all interested parties 
having entered an appearance in said 
cause. 

The Commission on the 14th day of 
February 1939, issued its order giving 
notice that the reopened hearing relative 
to the weighted average of the total 
costs of the tonnage produced within 
Minimum Price Areas 1. 2, 3. and 5 
would be convened at the hearing room 
of the Commission in the Walker Build¬ 
ing, Washington, D. C.. on the 6th day 
of March 1939, at 10:00 a. m. Said order 
further gave notice that all interested 
parties would be afforded further oppor¬ 
tunity to introduce affirmative evidence 
in said proceeding and to cross-examine 
witnesses as to the correctness of the 
composite reports previously introduced 
in evidence in said proceeding. 

Said order directed the Secretary of 
the Commission to cause a copy thereof 
to be published in the Federal Register 
and in two consecutive issues of a news¬ 
paper having a general circulation in 
each of the districts within Minimum 
Price Areas 1, 2, 3, and 5; to cause copies 
thereof to be mailed to each code mem¬ 
ber, to the office of the Consumers' 
Counsel, to the Secretary of each Dis¬ 
trict Board, and to all parties having 
entered their appearance in said pro¬ 
ceeding; and to cause copies thereof to 
be made available for inspection by in¬ 
terested parties at each of the Statis¬ 
tical Bureaus of the Commission. Said 
directions were complied with by the 
Secretary of the Commission. 

Due and reasonable notice of said re¬ 
opened hearing having been given to all 
interested parties, said cause came on 
for further healing before the Com¬ 
mission on the 6th day of March, 1939, 
at the hour and place as specified in said 
order, to wit, at 10:00 A. M. # at the 


hearing room of the Commission in the 
Walker Building, Washington, D. C., and. 
after said hearing had been duly and 
formally opened, and all interested par¬ 
ties desiring to appear had entered their 
appearances in said cause, the Commis¬ 
sion proceeded to receive further evi¬ 
dence relative to the weighted average 
of the total costs of the tonnage produced 
within Minimum Price Areas 1, 2, 3, and 

5, until the 8th day of March, 1939, 
when said hearing was adjourned. 

The Commission, on the 9th day of 
March. 1939. issued its order giving no¬ 
tice of a final hearing to be held in the 
matter of the determinations of the 
weighted average of the total costs of 
the tonnage produced within Minimum 
Price Areas 1, 2, 3, 4, 5, 6, 7, 9, and 10 
(General Docket 15), said hearing to be 
held in the hearing room of the Com¬ 
mission. Walker Building, Washington. 
D. C.. on the 27th day of March 1939, 
at 10:00 A. M. 

As expressed in the face of said order, 
said hearing was to be held for the pur¬ 
pose of receiving evidence relative to the 
determinations by the Commission of the 
weighted average of the total costs per 
net ton, of the tonnage produced within 
each of Minimum Price Areas 1, 2, 3, 4, 5, 

6. 7, 9, and 10. 

Said order further provided that at said 
hearing the Commission would enter¬ 
tain motions to strike from the record 
any of the evidence theretofore intro¬ 
duced at the prior hearings in said mat¬ 
ter, including the transcripts of testimony 
made at such hearings and all exhibits 
introduced in evidence at such hearings; 
that all interested parties would be af¬ 
forded an opportunity to cross-examine 
any witness, or witnesses, as to any evi¬ 
dence given in the prior hearings, and 
would be afforded opportunity to offer 
further affirmative evidence relating to 
the weighted average of the total costs 
per net ton, of the tonnage produced 
within any of said Minimum Price Areas, 
and to otherwise raise any proper objec¬ 
tion, or exception, to any portion, or por¬ 
tions, of the documents entitled “Find¬ 
ings of Fact and Conclusions’* issued by 
the Commission containing its determi¬ 
nations of the weighted average of tfie 
total costs of the tonnage per net ton, 
produced within each of said Minimum 
Price Areas. 

Said order further provided that, upon 
the conclusion of said hearing, the Com¬ 
mission would, upon consideration of all 
the evidence in General Docket No. 15 re¬ 
lating to the weighted average of the 
total costs of the tonnage produced with¬ 
in the several Minimum Price Areas, is¬ 
sue findings of fact and conclusions with 
respect—to the determinations of the 
weighted average of the total costs of the 
tonnage produced within each of Mini¬ 
mum Price Areas 1, 2, 3, 4, 5, 6. 7, 9, and 
10 . 

Said order giving notice of said final 
hearing directed the Secretary of the 
Commission to cause a copy of same to be 
published in the Federal Register and in 
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two consecutive issues of a newspaper 
having a general circulation in each of 
the districts within the aforesaid Mini¬ 
mum Price Areas and to cause copies of 
same to be mailed to each code member, 
to the office of Consumers' Counsel, to 
the Secretary of each District Board, and 
to all parties having entered their ap¬ 
pearance in said cause. The Secretary 
of the Commission was further directed 
to cause a copy of said order to be made 
available for inspection by interested par¬ 
ties at the office of the Secretary of the 
Commission, Washington, D. C., and at 
each of the Statistical Bureaus of the 
Commission. 

The aforesaid directions in said order 
were complied with. A copy of said 
order was published in the Federal Reg¬ 
ister of date March 11. 1939, and copies 
of same were mailed to the Secretaries 
of the District Boards; to the Statistical 
Bureaus of the Commission; to all code 
members as recorded upon lists main¬ 
tained in the Code Membership Section of 
the Commission; to all interested parties 
having entered their appearance in said 
cause; and to the office of Consumers’ 
Counsel, Washington, D. C. A copy of 
said order was published in two consecu¬ 
tive issues of the Terre Haute Tribune, 
Terre Haute, Indiana; The Huntington 
Advertiser, Huntington, West Virginia; 
the Owensboro Messenger, Owensboro, 
Kentucky; The Pittsburgh Press, Pitts¬ 
burgh, Pennsylvania; The Charleston 
Gazette, Charleston. West Virginia; The 
Dominion News, Morgantown, West Vir¬ 
ginia; the Salt Lake Tribune, Salt Lake 
City, Utah; the Altoona Mirror, Altoona, 
Pennsylvania; the Cleveland Plain 
Dealer, Cleveland, Ohio; Illinois State 
Reigster, Springfield, Illinois; the Albu¬ 
querque Journal, Albuquerque, New Mex¬ 
ico; the Arkansas Democrat, Pulaski 
County, Arkansas; The Flint Journal, 
Flint, Michigan; The Birmingham News, 
Birmingham, Alabama; Seattle Post-In¬ 
telligencer, Seattle, Washington; Great 
Pails Daily Tribune, Great Falls, Mon¬ 
tana; The Des Moines Register. Des 
Moines, Iowa; The Kansas City Journal, 
Kansas City, Missouri; The Daily Sen¬ 
tinel, City of Grand Junction, Colorado; 
The Casper Tribune-Herald, Casper, 
Wyoming; and The Denver Post, Den¬ 
ver, Colorado, newspapers having a gen¬ 
eral circulation in each of the districts 
within Minimum Price Areas 1, 2, 3, 4, 5, 
6. 7, 9, and 10. 

Due and reasonable notice of said 
hearing having been given all interested 
parties, said cause came on for final 
bearing before the Commission on the 
27th day of March 1939, at the hour and 
place as specified in said order, to wit, at 
10:00 A. M. in the hearing room of the 
Commission, Washington, D. C.; and, 
after said hearing had been duly and for¬ 
mally opened and all interested parties 
desiring to appear had entered their ap¬ 
pearances in said cause, the Commission 
proceeded to receive evidence relative to 
the weighted average of the total costs of 
the ascertainable tonnage produced with¬ 


in Minimum Price Areas T, 2, 3, 4. 5, 6, 
7, 9. and 10. 

There was offered and received in evi¬ 
dence as Exhibit C the record of the pro¬ 
ceedings relating to the determinations 
of the weighted average of the total costs 
per net ton of the tonnage produced in 
each of the several minimum price areas 
contained in Docket No. 15. That portion 
of Docket No. 15 relating to the deter¬ 
minations of the weighted average costs 
included the Order of the Commission in¬ 
stituting the proceedings in General 
Docket No. 15, the Orders for and Notices 
of Hearing held therein together with 
Proofs of Service thereof, the official 
transcripts of the testimony adduced at 
such hearings, all documentary evidence 
offered or received at said hearings, the 
Findings of Fact and Conclusions of the 
Commission made upon the evidence ad¬ 
duced in said hearings, and the Orders 
of the Commission making its deter¬ 
minations thereon. Exhibit C was re¬ 
ceived in evidence for the purpose of in¬ 
cluding in the record all of the evidence 
upon which the Commission made its 
determinations of the weighted average 
of the total costs per net ton of the ton¬ 
nage produced in the Minimum Price 
Areas 1, 2, 3, 4, 5, 6, 7, 9, and 10 subject 
to the right of all interested parties to 
move to strike from the record any of the 
evidence contained in Exhibit C, or to 
make any proper motion with respect 
thereto and subject to the right of in¬ 
terested parties to cross-examine wit¬ 
nesses who offered such testimony. 

All subsequent exhibits received in 
evidence are marked consecutively C-l, 
C-2, etcetera. Exhibits hereinafter re¬ 
ferred to, bearing a numerical designa¬ 
tion not prefixed by the letter “C”, con¬ 
stitute the documentary evidence con¬ 
tained in Exhibit C. 

Said hearing having been duly and 
regularly closed and the evidence ad¬ 
duced at same having been duly reported 
and filed with the Commission, the 
Commission after due consideration of 
same and being fully advised in the 
premises, makes this its findings as to 
the facts and its conclusions drawn 
therefrom relative to the weighted aver¬ 
age of the total costs of the ascertain¬ 
able tonnage produced within each of 
Minimum Price Areas 3, 4, and 5. 

Section 4 II (a) of the Act requires 
that each District Board shall deter¬ 
mine, from cost data submitted by the 
proper Statistical Bureau of the Com¬ 
mission, “the weighted average of the 
total costs of the ascertainable tonnage 
produced in the district in the calendar 
year 1936,” and that the District Boards 
shall adjust the average costs so deter¬ 
mined as may be necessary to give ef¬ 
fect to any changes in wage rates, hours 
of employment, or other factors sub¬ 
stantially affecting costs, exclusive of 
seasonal changes, so as to reflect as ac¬ 
curately as possible any change or 
changes which may have been estab¬ 
lished since January 1. 1936. Such de¬ 
termination and the computations upon 


which it is based are then to be sub¬ 
mitted to the Commission by each Dis¬ 
trict Board. The Commission is there¬ 
upon required to determine the weighted 
average of the total costs of the ton¬ 
nage for each minimum price area in 
the calendar year 1936, adjusted as 
aforesaid, and to transmit such deter¬ 
minations to the District Boards within 
such minimum price area, to be taken 
as a basis, to be effective until changed 
by the Commission, for the proposal and 
establishment of minimum prices. 

We construe the phrase “ascertainable 
tonnage” to include the entire tonnage 
of both “commercial mines” and “cap¬ 
tive mines” of code members and non¬ 
code members, as these terms are here¬ 
inafter defined. 

In order to obtain cost data for the 
calendar year 1936 for submission to the 
District Boards, the Commission col¬ 
lected reports from coal producers in 
each of the respective Districts on the 
costs of production, administration, and 
selling. Order No. 15. issued July 15, 
1937 (Exhibit No. 1) directed that all 
producers of bituminous coal file with 
the Statistical Bureau of their respective 
districts Cost Form No. 1 (Exhibit No. 
2), for mines having a daily capacity of 
more than fifty net tons; and Cost Form 
No. 1-A (Exhibit No. 3), for mines hav¬ 
ing a daily capacity of less than fifty 
net tons. These forms related to bitumi¬ 
nous coal produced in the calendar year 

1936. In addition to the forms them¬ 
selves, the Commission issued a letter 
of instructions to all producers (Exhibit 
No. 826), under date of July 20. 1937. 

The Commission also collected reports 
from coal producers on the cost of pro¬ 
duction, administration, and selling for 

1937, similar to those collected for the 
calendar year 1936. Order No. 29, issued 
July 30. 1937 (Exhibit No. 5). directed 
producers to file with the Statistical 
Bureaus of their respective districts 
monthly returns on Cost Form No. 2 
(Exhibit No. 6), for mines with a daily 
capacity of over fifty tons and on Cost 
Form No. 2-A (Exhibit No. 7), for mines 
with a daily capacity of less than fifty 
tons. 

Section 4 n (a) of the Act provides 
that the computation of the total costs 
shall include the cost of labor, supplies, 
power, taxes, insurance, workmen’s com¬ 
pensation. royalties, depreciation and de¬ 
pletion (as determined by the Bureau 
of Internal Revenue in the computation 
of the Federal Income Tax), and all 
other direct expenses of production, coal 
operators* association dues, district board 
assessments for board operating expenses 
only levied under the code, and reason¬ 
able costs of selling and the cost of ad¬ 
ministration. All of these elements of 
cost are included in the various items on 
the cost forms. Certain of these speci¬ 
fied items were broken down into sub¬ 
divisions in order to facilitate the fur¬ 
nishing of cost data by the producers. 
The cost items on the form are: Mine 
labor, subdivided into day men, mining. 
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yardage and deadwork, mine supervisory 
and clerical employees; Mine Supplies, 
subdivided into all supplies, power pur¬ 
chased. mine fuel; Other Mine Expenses, 
subdivided into salaries and expenses of 
other employees at mine, mine office ex¬ 
penses; Other Operating Charges, sub¬ 
divided into taxes on mine property and 
equipment and other taxes in lieu there¬ 
of, insurance, depreciation, royalties paid 
or accrued, operators’ association dues 
and assessments, compensation insur¬ 
ance paid or accrued, vocational disease 
insurance paid or accrued, district board 
expense—including assessments, deple¬ 
tion, social security tax, unemployment 
tax, tax paid Bituminous Coal Conserva¬ 
tion Act; Selling Costs , 3 subdivided into 
salaries and/or commissions and ex¬ 
penses—salesmen, commissions paid or 
accrued—sales agents, commissions and/ 
or discounts allowed wholesalers, salaries 
and expenses—selling officers, salaries 
and expenses—clerical, rent and office 
expenses directly connected to selling 
efforts, advertising, sales taxes, tax paid 
Bituminous Coal Conservation Act, de¬ 
preciation—office equipment and auto¬ 
mobiles, all other selling expenses; Ad¬ 
ministrative Expenses, subdivided into 
salaries and expenses—officers except 
selling officers, salaries and expenses— 
clerical, office expenses and rent, legal, 
depreciation—office equipment, corporate 
and privilege tax, and all other admin¬ 
istrative expenses. The reverse side of 
the form contained detailed instructions. 

The cost form also provides for a re¬ 
port by the respective producers of their 
gross realization for the period covered 
by the report. 

All reports submitted by the producers 
were duly verified, and the cost forms 
and affidavits were given key code num¬ 
bers for identification purposes. 

Upon receipt by the Statistical Bu¬ 
reaus, the cost reports were carefully 
checked by competent personnel, the re¬ 
spective Directors of Statistics of the va¬ 
rious Bureaus and the members >of their 
staff, pursuant to instructions given by 
the Bureau of Research and Statistics at 
Washington. The supervision of the 
collection and analysis of cost data at 
Washington \vas under the immediate 
direction of an expert experienced in 
the collection and analysis of cost data. 
He was in daily contact with the vari¬ 
ous directors of statistics. As the re¬ 
ports came in to the respective bureaus 
they were examined for mathematical 
accuracy. If any inaccuracies were dis¬ 
closed, they were noted on the duplicate 
copy of the cost report and the producer 
was notified. The reports in each in¬ 
stance were then re-examined to ascer- 


? The Items of selling costs here listed 
(Items 13a to 13k of the 1936 C 06 t Form 
No. 1) refer to the coal sold commerciaUy 
(item 4 coal—'"all other sales”). In addl- 
dition. the form called for the following sell¬ 
ing costs on the "controUed'' sales (known 
as item 3 coal): sales taxes (item 3) and tax 
paid on item 3—Bituminous Coal Conserva¬ 
tion Act of 1935. These were designated as 
items 15a and 15b. 


tain whether or not any of the vari- 
out items on the cost form were out-of¬ 
line with similar items on cost forms of 
other producers in like circumstances. 
There were no definite tolerance limits 
or specific standards for defining out- 
of-line items. This was left in the main 
to the judgment of the Director of Sta¬ 
tistics and his staff. When items deemed 
to require investigation were discovered, 
the Statistical Bureau communicated 
with the producer and asked for ex¬ 
planation of the out-of-line items. Such 
correspondence with the producers was 
attached to the cost forms and consti¬ 
tuted part of the underlying data, 
which, together with the cost forms 
and cost plates, were made available for 
public inspection in the course of the 
hearing. In most instances, the pro¬ 
ducer when questioned about such items 
justified the amount of the item, giv¬ 
ing a detailed explanation therefor. 
In some instances the producers, when 
questioned about particular items au¬ 
thorized a change in the amount of such 
item, or a deletion from the cost form. 
In all cases the explanation or the au¬ 
thorized change or deletion was sworn 
to by the producer on a form furnished 
him for that purpose. Wherever it ap¬ 
peared that items such as interest, bad 
debts, income taxes, and other items not 
properly includable in costs, had been 
reported, such items were deleted from 
the cost report. 

After the cost reports were checked 
and were acceptable for tabulation they 
were classified as to “commercial” mines 
and as to “captive” mines (as these terms 
are hereinafter defined) and were thus 
tabulated on cost plates < Exhibit No. 21), 
in accordance with pertinent sub-district 
arrangements. This facilitated the 
ready grouping and the making of com¬ 
posite cost statements from the mass of 
individual cost forms received. The 
tabulation of the data contained in the 
cost reports on these cost plates presents 
a composite picture of the total costs of 
the respective districts. All of the items 
of cost listed vertically on the cost forms 
were listed horizontally on the cost plates 
so that the cost plates covered every item 
of cost listed on the cost forms proper. 

Since idle-month costs are a part of 
the cost of production and inseparable in 
their effect upon costs from idle-day 
costs, reports of this nature were in¬ 
cluded in the 1936 cost computations of 
the Statistical Bureaus. Idle-time costs 
as to particular mines were, however, 
only included when those mines contrib¬ 
uted some tonnage during that year. 
Such inclusion of idle-time costs is in 
conformity with the requirement of the 
Act that the determinations of the 
weighted average costs for the calendar 
year 1936 are to be based only on ascer¬ 
tainable tonnage. 

Inasmuch as the costs for the year 
1937 were collected on a monthly basis, 
the idle-time costs were included in the 
same manner. Such costs were included 
only when the mine had actually pro¬ 


duced tonnage during any month in the 
year 1937. Thus idle-time costs were not 
tabulated until such time as the mine 
contributed to the tonnage of 1937 . 
Thereafter, idle-time costs were tabu¬ 
lated for all subsequent months through¬ 
out the year. This procedure was 
adopted because it was statistically im¬ 
practical to continually reopen tabula¬ 
tions for a particular month so as to in¬ 
clude in that month the idle-time costs 
of a mine which later was included in 
the ranks of the producing mines. To 
whatever extent the tabulation did not 
include such idle-month costs of mines 
at the beginning of the year, the sta¬ 
tistics for 1937 are slightly below the 
actual expenses incurred. However, the 
effect of that procedure on the total cost 
is negligible. 

Composite tabulations showing weight¬ 
ed averages of cost data for 1936 and 
for the last nine months of 1937 of 
the ascertainable tonnage produced in 
the various districts were prepared by 
the Bureau of Research and Statistics 
of the Commission from compilations 
made by the Statistical Bureaus. These 
data were transmitted to the District 
Boards. These were the composite re¬ 
ports introduced in evidence as a part 
of Exhibit C. The composite reports 
listed all of the items of cost appearing 
on the cost form. The composite re¬ 
ports include the weighted average costs 
for commercial and captive tonnage 
combined, and also show separately th* 
weighted average costs for commercial 
mines only and captive mines only, and 
for mines over fifty tons daily and under 
fifty tons daily. The classifications 
“commercial” and “captive” mines, 
adopted solely for the purpose of sta¬ 
tistical analysis, were used in deference 
to industry usage in order to distinguish 
between consumer-affiliated business and 
ordinary commercial business. 

Each mine was classified on the basis 
of the producer’s statement of the dis¬ 
position of his coal. Mines in which the 
tonnage reported in the item on the 
cost forms as “controlled” sales, plus the 
item of exempt coal and the item of mine 
fuel, constituted forty per cent or more 
of the total output of the mine, were 
classified as “captive.” All other mines 
were included in the classification “com¬ 
mercial.” The principal basis of classi¬ 
fication was the item “controlled” sales. 
This is defined in instructions on the 
back of the cost form, as follows; 

“3. Total ‘controlled’ sales. Include 
under this item all sales for consumption 
by the buyer (a) where the relationship 
between producer and buyer is that 01 
wholly-owned or controlled parent and 
subsidiary corporation; (b) where there 
is common ownership or control of the 
producer and buyer in a third party; (c) 
where the relation between producer and 
buyer for any reason is such that the 
sale is noncompetitive.” 

The reports received in response to 
Order No. 15 cover approximately 95.38 
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per cent of the total production of bitu¬ 
minous coal in 1936, as determined by 
the United States Bureau of Mines 

(Ex. 4). 

The individual cost reports for the 
year 1936 and the last nine months of 
1937 , and the cost plates to which the 
Items on the cost reports were tran¬ 
scribed, were forwarded by the Statistical 
Bureaus to the Commission's Bureau of 
Research and Statistics in Washington, 
where they were subjected to a check for 
mathematical accuracy. The Bureau of 
Research and Statistics, furthermore, 
made a check of all costs included in the 
determination of the weighted average 
of the respective cost items for each of 
the districts. This check will herein¬ 
after be referred to as a test audit to dis¬ 
tinguish it from the checking and edit¬ 
ing carried on at the various Statistical 
Bureaus. In the course of this audit, 
the Bureau of Research and Statistics ex¬ 
amined all of the individual cost reports 
and compared them with the tabulations 
on the cost plates. As a part of this 
audit, the Bureau examined the indi¬ 
vidual cost reports for an indication of 
new mines that may have reported costs 
for 1936, or 1937, on a development basis. 
In the few instances where reports for 
such mines were found they were ex¬ 
cluded from the cost computations. This 
exclusion was proper since development 
expenses are chargeable to capital ac¬ 
count and are not properly chargeable to 
the cost of production within the mean¬ 
ing of the Act. Summaries of the 
changes and corrections made as a result 
oi this audit were read into the record 
in connection with the submission of the 
Bureau of Research and Statistics' cost 
computations for the various districts. 
Such changes are reflected in the total 
costs determination as ultimately de¬ 
termined. 

In addition to this test audit, the in¬ 
dividual producers’ reports and the cost 
tabulation plates were made available 
to the office of the Consumers’ Counsel 
for their inspection and analysis. A rep¬ 
resentative of the Consumers* Counsel 
stated that the office of the Consumers’ 
Counsel had attempted to satisfy itself 
on behalf of the consumers that the 
weighted average costs as computed by 
the Statistical Bureaus of the Commis¬ 
sion for each district were statistically 
accurate and fairly represented proper 
average costs. The mechanical posting 
of cost items from the original cost re¬ 
ports to the tabulation plates and the 
compilation of totals and averages for 
each district were checked. The Con¬ 
sumers’ Counsel’s office found that the 
posting and mathematical work of the 
Statistical Bureaus was generally accu¬ 
rate. Such errors in posting or computa¬ 
tions as were found were comparatively 
few and of no consequence in their effect 
on the district totals. The individual 
cost returns were also examined for the 
districts involved in this proceeding and 
a number of mine reports were noted 
as showing one or more of the individual 


items considerably higher than the gen¬ 
eral level of costs for those items as 
reported by other mines in the district. 
The Consumers’ Counsel furnished the 
Bureau of Research and Statistics a list 
of such reporting companies and a list 
of the out-of-line items. ^ 

Upon receipt of these suggestions from 
the Consumers’ Counsel, the Bureau of 
Research and Statistics communicated 
with the individual producers concerned, 
requesting verified explanations of the 
seemingly high items. The producers 
were cooperative in replying to these 
inquiries. As a result of the information 
obtained by these inquiries, the Bureau 
of Research and Statistics, in some in¬ 
stances, recommended certain revisions 
in the cost computations which will be 
hereinafter referred to. 

The test audit and the investigation 
of the out-of-line items were generally 
made by the Bureau of Research and 
Statistics subsequent to the submission 
of the composite cost reports to the Dis¬ 
trict Boards. 

As previously stated, Section 4 n (a) 
of the Act directs the District Boards to 
make their 1936 determinations from 
cost data submitted by the statistical 
bureaus of the Commission and requires 
them to adjust the weighted average of 
the total 1936 costs as may be necessary 
to give effect to any changes in wage 
rates, hours of employment, or other 
factors substantially affecting costs, ex¬ 
clusive of seasonal changes, so as to re¬ 
flect as accurately as possible any change 
or changes which may have become ef¬ 
fective since January 1, 1936. 

Computations of the weighted average 
costs for the nine-months period, April 
1-December 31, 1937, were submitted to 
the District Boards for the purpose of 
assisting them in making their adjust¬ 
ments of the 1936 costs. The cost com¬ 
putations for 1937 did not include the 
first three months of that year. The 
experience represented by those three 
months was essentially like that of 1936 
on the wage scale then in effect. To 
have tabulated and analyzed the first 
three months* record of 1937 would have 
added very little to what was already 
known from the experience of the entire 
year 1936. The last nine months of the 
year 1937, however, represented an ex¬ 
perience under a new and higher wage 
scale, which became generally effective 
by agreement on April 1. 1937. 

It was the opinion of expert witnesses 
for the Commission that the adjust¬ 
ments of costs could not intelligently 
be undertaken without constant refer¬ 
ence to actual experience at the new 
level of costs. 

The difficulty involved in adjusting 
costs on a purely theoretical basis by 
giving full effect to any change in wage 
rates or in other factors without the 
use of figures taken from actual experi¬ 
ence is illustrated by Exhibit No. 7. 
This exhibit compares the adjustments 
of 1936 costs made in October, 1937, 
from estimates, when little cost infor¬ 


mation was available as to the 1937 
costs, with the actual costs as shown for 
the nine-months period—April to De¬ 
cember 1937—on the basis of informa¬ 
tion received as a result of actual 
experience. This exhibit, relating to 
Price Areas Nos. 1 and 2, was introduced 
for the purpose of illustration. These 
Price Areas represent approximately 88 
per cent of the total national produc¬ 
tion of bituminous coal. As this ex¬ 
hibit shows, the expert judgment of the 
district boards of Price Areas Nos. 1 
and 2, in October. 1937. as to the amount 
that should be added to the base costs 
for 1936 to reflect adjustments required 
by the Act, when compared with the 
record of actual experience for the 
nine-months period from April to De¬ 
cember, 1937, proved to be as much as 
5* above the actual costs. 

This exhibit shows how difficult it is 
to determine the effect of changes in 
cost factors by any process of theoreti¬ 
cal adjustment on a past basis, no 
matter how accurate that past base may 
be. This difficulty is due to the fact 
that although the increase in wage rates 
is known, labor costs may not increase 
proportionately for the reason that the 
steady progress of the art often makes it 
possible to produce an equal tonnage 
with fewer men. and the number of 
man-hours required to a ton gradually 
decreases. The introduction of me¬ 
chanical loading underground, and 
other changes in mine practices, and 
the growth of strip mining, all operate 
to reduce the labor cost per ton. Ac¬ 
cordingly, an increase in costs will not 
usually be equal to the exact increase in 
wage rates. 

While labor costs may be reduced by 
the process of mechanization, supply 
costs are often increased through the in¬ 
stallation of additional equipment, in¬ 
volving increased maintenance charges, 
cost of supplies, etcetera. 

Costs in some districts were affected 
by the relative increase in strip mining 
as contrasted with deep mining under¬ 
ground. Costs likewise may be affected 
in a given district by abandonment of 
an old mine or a group of old mines and 
by the opening of new ones. Finally, 
costs are affected by the volume of cur¬ 
rent production. 

For these reasons, any adjustment de¬ 
veloped by a method of estimates 
applied to items of past base costs should 
be carefully checked against actual ex¬ 
perience of current costs as reported 
from the records of producing com¬ 
panies. 

The Act provides that adjustments in 
the 1936 weighted average costs should 
be made to reflect changes which may 
have been established since January 1, 
1936, exclusive of seasonal changes. 

While official cost data for the months 
of January, February, and March, 1938, 
were not available, the production in 
each district for those months was 
known with reasonable accuracy. This 
monthly production was compared with 
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the experience of 1937, selecting for the 
purpose of comparison a month of cor¬ 
responding tonnage in 1937, and as a 
result a fairly close approximation of 
costs for the months of 1938 was ob¬ 
tained. An expert witness for the Com¬ 
mission testified that, as a result of this 
comparison, he was satisfied that, for 
most of the districts of the country, the 
adding in of cost records for January, 
February, and March, 1938, would make 
comparatively little difference in the 
actual average cost for April to Decem¬ 
ber 1937. 

The costs for the nine-months period, 
April to December 1937, were submitted 
to the district boards for their informa¬ 
tion in testing their adjustments by the 
use of actual experience. In so doing, 
the boards were furnished not only with 
the nine-months weighted average, but 
also with the record for each separate 
month, so as to permit reviewing the 
costs in the light of the seasonal factor. 

The nine-months record was further 
carefully tested by the Bureau of Re¬ 
search and Statistics to ascertain how 
far it might be considered representative 
of the twelve-months span of the coal 
year, including January, February, and 
March, 1938. The first test applied was 
the trend of tonnage produced (Exhibits 
12. 16, 17. 153, 154). 

Tonnage is one of the factors influ¬ 
encing the cost of production. A de¬ 
cline in tonnage tends to raise costs and 
an increase in tonnage tends to lower 
costs, other factors being equal. Analy¬ 
sis of Exhibit 12 (revised in Exhibit 154) 
shows that for the industry as a whole 
the average monthly production in the 
first quarter of 1938 was 17.2 percent 
below that in the last nine months of 
1937. This is partly because the busi¬ 
ness recession had so reduced the con¬ 
sumption of coal in the first quarter 
of 1938 as to offset the usual influence 
of cold weather. As a result, the win¬ 
ter quarter of January to March, in¬ 
stead of being a period of unusually 
high production in 1938 and, therefore, 
a period of lower costs, was. in fact, 
somewhat lower in point of production 
than the average for the nine months 
of 1937. For this reason the adding 
in of the costs for January, February 
and March 1938 would tend, over the 
industry as a whole, to slightly raise the 
nine-months average rather than lower 
it, so far as the factor of tonnage is 
concerned. To further test the repre¬ 
sentativeness of the nine-months costs, 
an expert witness for the Bureau of 
Research and Statistics introduced Ex¬ 
hibit 13 (revised in Exhibit 155). This 
exhibit was a careful study of the prob¬ 
able costs of production in January to 
March 1938, as estimated from the 
known trend of production and of the 
probable relation between the three- 
months costs when added in to make 
twelve months, and the actual costs 
for the nine-months period of 1937. As 
a result of this comparison, the Com¬ 
mission’s expert testified that in most 


districts the adding in of cost records 
for January to March 1938, would make 
comparatively little difference in the 
actual average costs for April to Decem¬ 
ber 1937, and that for the industry as 
a whole the result would be, if anything, 
a slight increase in cost, amounting to 
approximately 1.2 cents a ton. 

The expert further testified that for 
some districts the nine-months average 
alone would not be representative and 
that the record of each district should be 
studied in the light of its market charac¬ 
teristics and local production experience 
in these months. Each of the districts 
in Price Areas 3, 4, and 5 has been sub¬ 
jected to such critical analysis to de¬ 
termine what part of the nine-months 
record of actual costs may be taken as 
representative. 

In District 13, the analysis showed that 
the months of April, May, and June 
might well be eliminated as abnormal be¬ 
cause of distortion by a suspension of 
mining and its after effects. The re¬ 
maining six months, July-December, are 
reasonably representative of a year’s ex¬ 
perience on the present wage scale, al¬ 
though undoubtedly conservative. 

In District 15, also, it was shown that 
the months of April and May were ab¬ 
normal by reason of a brief suspension 
of mining, but that the remaining seven- 
months period vras fairly representative 
of costs for the coal year 1937-38. From 
June to December, the district’s average 
production rate was almost identical With 
that for January-March 1938, indicating 
no material change as far as the factor 
of tonnage is concerned. 

In District 14, on the other hand, the 
analysis indicated that the nine-months 
costs were not representative. In said 
district the nine-months costs were found 
to contain idle-month expenses in the 
amount of 24 cents a ton, reflecting the 
extreme degree of summer idleness char¬ 
acteristics of this district. Although such 
idle-time expense is a legitimate part of 
the cost, some correction of the nine- 
months average in this district was clear¬ 
ly necessary to reflect changes in cost 
upon an annual basis, and such a cor¬ 
rection was worked out in conference 
with the district board. 

By means of this critical analysis, it 
has been possible to show actual costs of 
production on the present wage scale for 
a representative period, exclusive of sea¬ 
sonal change, and to check all adjust¬ 
ments proposed on a basis of theoretical 
projection by district boards against the 
test of actual performance. Witnesses 
for the several district boards agreed to 
the representative character of the ac¬ 
tual costs in the time periods above 
stated. 

Preliminary tabulations of the avail¬ 
able 1937 individual cost returns in the 
form of composite reports were sent to 
the respective district boards involved in 
this proceeding on April 20, 1938. These 
tabulations were introduced into evi¬ 
dence. The letter of transmittal to the 
several district boards accompanying 


these tabulations explained that they 
were subject to change by reason of addi¬ 
tional reports received and upon a com¬ 
pleted review. 

Thereafter, a further check of the ac¬ 
curacy of the 1937 data was made, and 
all late returns received were added. 
After this completed review was finished* 
the results were transmitted to the re¬ 
spective district boards involved in this 
proceeding by letter dated May 30, 1938. 
These composite reports of the weighted 
average of the total costs for the nine- 
months period. April 1-December 31, 
1937, were introduced into evidence. 

Through a Commission witness there 
was introduced in evidence a series of 
uniform exhibits for each district re¬ 
flecting adjustments to the 1937 costs re¬ 
sulting from two statutory factors oper¬ 
ative since January 1, 1938; one. the in¬ 
crease in the Federal Unemployment Tax 
from two per cent to three per cent, and 
the other an adjustment to reflect the 
full incidence of the tax levied under 
Section 3 of the Bituminous Coal Act. 

The composite reports submitted to the 
district boards included the item of sell¬ 
ing costs broken down into the eleven 
sub-items previously referred to. The 
selling costs were computed in these re¬ 
ports upon the tonnage of coal sold com¬ 
mercially and not on all the tonnage 
produced. The divisor in each instance 
was Item 4, appearing on the cost form 
and the composite report “Total tons all 
other sales,” which included only the coal' 
sold commercially. The dollar amounts 
represented the corresponding sum ex¬ 
pended in the selling of this tonnage. 

The weighted average of the total cost 
of production, administration and sell¬ 
ing. computed by the Bureau of Research 
and Statistics on the composite reports 
for each district was obtained by adding 
to the per ton cost of production and 
administration (computed by using as a 
divisor the total ascertainable tonnage 
produced) the per ton cost of selling 
(computed on the basis of the commer¬ 
cial sales only). Though this treatment 
found the weighted average of the costs 
of selling coal commercially, it did not 
find the weighted average contemplated 
by Section 4 II (a) of the Act, because, 
first, it failed to include the actual costs, 
if any, of selling coal sold otherwise than 
commercially, and, second, it included in 
the divisor only the coal sold commer¬ 
cially instead of all the ascertainable 
tonnage produced in the district, thereby 
excluding from the divisor “exempt coal/’ 
“mine fuel,” and “controlled” sales, as 
designated on the cost form and in the 
composite reports. 

In order to ascertain the weighted 
average of the selling costs, there must 
be added to the actual costs of selling 
coal commercially the actual cost if any, 
of selling coal otherwise sold, and the 
sum of such cost must be divided by the 
total tons of the ascertainable tonnage 
produced in a district. The only items of 
selling costs reported on sales other than 
commercial sales were sales taxes and 
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Coal Act taxes, which are hereinafter re¬ 
allocated from the selling cost schedule to 
the producing and administrative cost 

schedule. 

The district boards in this proceeding 
introduced evidence, hereinafter re¬ 
ferred to, establishing that the actual 
costs of selling, as reported in the com¬ 
posite reports, should be taken as the 
reasonable costs of selling coal sold com¬ 
mercially for their respective districts. 
The costs of selling coal were shown to 
depend on a variety of factors, includ¬ 
ing the quality and size of coal; the ter¬ 
ritory where it is consumed, whether 
densely or sparsely populated; the 
method of transportation; the radius of 
distribution and presence or absence of 
a home market; the volume involved in 
the transaction; the intensity of com¬ 
petition from other producers; com¬ 
mand of a varied supply of coals adapted 
to several uses; and existence of ad¬ 
vantageous long-term contracts. Selling 
costs are also influenced by distance 
from market; the business policy of the 
producer, whether content to maintain 
his market or seeking to expand it; re¬ 
ciprocity in freight traffic; and the pos¬ 
session of auxiliary facilities of distribu¬ 
tion, such as wharves, vessels, docks and 
retail yards, whether owned directly by 
the producer or by an affiliate. The bi¬ 
tuminous coal industry is highly com¬ 
petitive and competition is reflected in 
the methods and costs of selling. 

Depending upon such factors, the ac¬ 
tual direct costs, exclusive of overhead, 
of selling coal in individual transactions 
vary widely. The average selling costs 
for any district depend greatly on the 
relative proportions of the various types 
of transactions involved. 

The record shows that coal may be sold 
through a selling agent financially 
affiliated with the producer. The evi¬ 
dence further indicates that the affiliated 
selling company often handles coal for 
the accounts of other producers, that the 
commissions charged are commonly the 
same for affiliated and non-affiliated 
business, and that they are comparable 
to the commissions of independent dis¬ 
tributors. Evidence was likewise present 
that the reported costs of selling tabu¬ 
lated in the composite reports for each 
district frequently understated the full 
cost involved in the merchandising of 
coal for the district through inability of 
producers to state the discounts allowed 
to wholesalers. Many sales to whole¬ 
salers are made at a net price, the pro¬ 
ducer having no record of the amount 
of the wholesaler’s margin and therefore 
no means of accurately reporting the dis¬ 
count allowed. 

In view of the complexity of the prob¬ 
lem. and of the varying circumstances 
under which coals are marketed in any 
one district, the judgment of the market¬ 
ing experts that the actual costs of sell¬ 
ing coal commercially, as reported, are 
the best indication of the reasonable 


costs of selling such coal is entitled to 
great weight. 

In the determination of such actual 
costs of selling, any item not properly 
chargeable to cost should, however, be 
disallowed, and as will later appear, dis¬ 
allowances in the selling costs have been 
made in some districts. 

In connection with the determination 
of reasonable selling costs, proper treat¬ 
ment must be accorded the lc per ton 
tax levied under the Bituminous Coal 
Act, and sales taxes. The individual 
cost forms (Exhibits Nos. 2 and 6) in¬ 
cluded part of the Coal Act tax in the 
schedule of producing and administra¬ 
tion expenses, and part in the schedule 
of selling costs. The series of uniform 
exhibits for each district reallocated the 
Coal Act tax entirely to producing and 
administrative expenses. The opera¬ 
tion of reallocating the Coal Act tax 
from selling cost to producing and ad¬ 
ministrative cost is shown in detail in 
Tables 3 and 4 appended to each district. 
The method used automatically takes 
care of Coal Act tax paid on controlled 
sales, properly charging it to the pro¬ 
ducing and administrative cost. This 
adjustment by the Bureau of Research 
and Statistics of the Commission is 
proper, since the Coal Act tax is im¬ 
posed both upon the sale and other dis¬ 
posal of coal. Similar adjustment should 
be made in the treatment of the sales 
taxes, including sales taxes on controlled 
sales. Tables 7 and 8 appended to each 
district give the computations necessary 
for effecting such transfer of the sales 
taxes from the selling cost schedule to 
the producing and administrative sched¬ 
ule. 

The composite reports submitted to 
the district boards also included a charge 
for the item “mine fuel.” A table show¬ 
ing the weighted average value used for 
pricing mine fuel, as reported by pro¬ 
ducers to the Commission, appears at the 
end of the Appendix. 


MINIMUM PRICE AREA 3—DISTRICT NO. 13 

Composite tabulations of cost data 
showing the weighted average of the 
total costs of the ascertainable tonnage 
produced in District 13 in the calendar 
year 1936, were submitted to the District 
Board for said district by the proper 
Statistical Bureau of the Commission. 

Composite tabulations embodying such 
cost data were introduced in evidence as 
Exhibits 232-235, inclusive, and were in 
all respects identical with the tabula¬ 
tions submitted to the District Board, 
with the exception of Exhibit 235. which 
said exhibit, compiled and prepared by 
the Bureau of Research and Statistics 
of the Commission, contained a retabula¬ 
tion of the costs of small mines of less 
than fifty tons daily capacity. As a re¬ 
sult of such retabulation of the costs of 
small mines of less than fifty tons daily 
capacity, the total costs of the ascertain¬ 
able tonnage produced in said district was 


increased one mill. Including this one 
mill increase in the computation of the 
total costs for said district, said exhibits 
show a total producing and administra¬ 
tive cost of $2.1186 per ton and a selling 
cost on coal sold commercially of $0.0744 
per ton, the sum of the two being desig¬ 
nated as total producing, administrative 
and selling cost and amounting to $2.1930 
per ton. 

The Bureau of Research and Statistics 
of the Commission, subsequent to the 
aforesaid tabulations, subjected the veri¬ 
fied cost reports of the individual pro¬ 
ducers in District 13 to a test audit and 
checked same as to out-of-line items 
questioned by the Office of Consumers' 
Counsel. As a result of said audit and 
check of out-of-line items questioned by 
the Office of Consumers* Counsel, the 
Bureau of Research and Statistics of the 
Commission recommended certain revi¬ 
sions and deletions totalling $0.0085 per 
ton for the district. Details of such re¬ 
visions and deletions appear in full in 
Table I in the Appendix for District 13. 

The District Board for District 13 is 
composed of members thoroughly experi¬ 
enced in the coal industry in said district. 
The managing executives of said board 
are coal producers themselves, thor¬ 
oughly familiar not only with the costs 
of producing coal through their own 
companies but also with the costs of pro¬ 
ducing coal in District 13 as a whole. 
The membership of said board is truly 
representative of all the mines in said 
district, approximately 70% of the com¬ 
mercial tonnage being produced by com¬ 
panies with which the District Board 
members are associated. The cost data 
submitted to the District Board by the 
Statistical Bureau of the Commission 
were carefully considered by said board 
in the light of the combined experience 
of its individual members and, after due 
consideration of same, the District Board 
for District 13 adopted the computations 
of the Statistical Bureau as its deter¬ 
mination of the weighted average of the 
total costs of the ascertainable tonnage 
produced in District 13 in the calendar 
year 1936. except, as appears from 
Exhibits 247 and 248 introduced in evi¬ 
dence by said board. The District Board 
determined the item of “Total selling 
cost” for commercial and captive mines 
over 50 tons daily capacity to be $0.0421 
and for commercial and captive mines 
under 50 tons daily capacity to be 
$0.0195, instead of $0.0757 and $0.0235, 
respectively, as computed by the Bureau 
of Research and Statistics of the Com¬ 
mission. The difference in such compu¬ 
tations is due to the fact that the Dis¬ 
trict Board divided the total dollar costs 
by the total tons produced, including 
exempt and captive tonnage, instead of 
dividing same by the total tons sold com¬ 
mercially, as did the Bureau. 

The computations of the District 
Board and of the Statistical Bureau be¬ 
ing in substantial agreement, except as 
above set forth, and the District Board 
having determined to adopt the revi- 
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sions and disallowances proposed by the 
Bureau of Research and Statistics as a 
result of its test audit and check of out- 
of-line items questioned by the Office of 
Consumers’ Counsel, the Commission 
finds that the tabulations of the total 
costs of producing coai in District 13. as 
submitted to the District Board by the 
Statistical Bureau, are proper in all re¬ 
spects and truly reflect the weighted av¬ 
erage of the total costs of producing 
coal in said district during the calendar 
year 1936, with the exception of the item 
relating to costs of selling. The weight¬ 
ed average of the costs of selling is to be 
computed and determined by using as a 
divisor the total ascertainable tonnage 
produced in a district. Adjusting the 


In order to assist the District Board 
for District 13 in its determination of 
the adjusted costs, the Statistical Bureau 
of the Commission computed the actual 
costs of the nine months’ period, April- 
December 1937, the latest period for 
which cost data were available at the 
increased wage rates effective in 1937, 
and submitted such computations to the 
District Board. These computations 
were also subjected to a test audit by 
the Bureau of Research and Statistics 
and were checked for any extension into 
1937 of out-of-line items questioned by 
the Office of Consumers’ Counsel. As a 
result of such audit and check, the Bu¬ 
reau of Research and Statistics of the 
Commission recommended certain revi¬ 
sions and disallowances. Details of the 
1937 revisions and disallowances appear 
in Table 2 in the Appendix for Dis¬ 
trict 13. 

The record of actual costs incurred in 
a representative period subsequent to the 
adoption of a wage scale in the bitumi¬ 
nous coal industry is the best criterion to 


computations set forth in Table I in the 
Appendix for District 13, which contain 
all the revisions and disallowances re¬ 
sulting from the record as recommended 
by the Bureau of Research and Statistics 
of the Commission and as adopted by 
the District Board, by including in the 
divisor to be used in weighting the costs 
of selling not only coal sold commercially 
but also all other tonnage produced in 
the district, the Commission finds the 
weighted average of the total costs of 
the ascertainable tonnage produced in 
District 13 in the calendar year 1936 
and the weighted average of the total 
costs of the tonnage produced by com¬ 
mercial mines in the district in the cal¬ 
endar year 1936, to be as follows: 


follow in determining adjusted costs. 
While a new wage scale became generally 
effective in other fields on April 1. 1937, 
yet in District 13 most coal mines re¬ 
mained inactive for six or seven weeks, 
which had a distorting effect on the dis¬ 
trict costs during April and May of said 
year. Accordingly, the Bureau of Re¬ 
search and Statistics of the Commission 
recommended that the two months of 
April and May 1937 be eliminated from 
consideration in determining the ad¬ 
justed costs and, in accordance with said 
recommendation, the 1937 costs were re¬ 
computed by the Bureau. In said recom¬ 
putation, the months of April and May 
1937 were eliminated, which resulted in 
a reduction of the District’s average cost 
of approximately six cents, that is, from 
$2.5304 per ton to $2.4691 per ton. 

While there is some evidence to the 
effect that the seven months’ period 
from June to December 1937, inclusive, 
is reasonably representative of the twelve 
months’ period, April 1. 1937-March 31, 
1938, in said district, yet the overwhelm¬ 


ing weight of the uncontradicted evi¬ 
dence is to the effect that no official rec¬ 
ords of actual costs for the months of 
January, February and March 1938 were 
available to be used in adjusting the 1936 
costs; that the production in District 13 
declined during the first quarter of 1938, 
which tended to increase the costs some¬ 
what above the 1937 level aside from 
the inactive period; that the wage con¬ 
ference which ended in other districts 
on April 1, 1937, continued in the State 
of Alabama until May 1937, and that 
many of the mines in said state did not 
resume operations until the latter part 
of May or in the early part of June, with 
the result that considerable non-recur¬ 
ring expense resulting from such inac¬ 
tivity was included in the June figures, 
rendering such figures abnormal. 

In view of the above circumstances, the 
Bureau of Research and Statistics com¬ 
puted the actual six months’ costs for 
July-December 1937, adjusted to reflect 
two factors not fully reflected in the 1937 
costs, that is, the Federal Unemployment 
Tax after January 1. 1938, and the full 
incidence of the tax under the Bitumi¬ 
nous Coal Act, and to give effect to all 
revisions and disallowances resulting 
from the record, the details of such 
computations appearing in Tables 3 and 
6 in the Appendix for District 13. The 
result of such computations is as follows: 

Bureau of Research and Statistics ’ Com¬ 
putation of the Actual Costs of July- 
December 1937 in District No. 13, Ad¬ 
justed for Federal Unemployment Tax 
and Bituminous Coal Act Tax 

[incorporating all revisions and disallowances resulting 
from the record. See Appendix Table 6 for District 
No. 13. The months of April, May, and June are 
omitted because the costs were found by the record 
to be abnormal by reason of a suspension of mining] 



Total com¬ 
mercial 
mines over 
and under SO 
tons daily 
capacity 

Total ascer¬ 
tainable ton¬ 
nage includ¬ 
ing captive 
mines 

1. Producing and admin¬ 



istrative cost >. 

$2.4205 

$2.3924 

2. Selling costs per ton on 

coal sold commer¬ 
cially 1 . 

.0894 

.0816 



1 The tax payable under the Bituminous Coal Act is 
here charged to producing and administrative expense 
rather than to selling cost. 


Details of such adjustments appear in 
Tables 3, 4 and 6 in the Appendix for 
District 13. Such adjustments as may 
be necessary to provide for the inclu¬ 
sion of tonnage other than coal sold 
commercially in the weighting of the 
cost of selling appear herein in subse¬ 
quent findings. 

The District Board for District 13 ac¬ 
cepted as accurate the Bureau’s tabula¬ 
tion of the 1936 costs and made the re¬ 
quired adjustments. Such adjustments 
were submitted to the Commission by 
the District Board and were introduced 
in evidence as Exhibit 248. 

In response to an order of the Com¬ 
mission issued October 31, 1937, the Dis- 


Weighted Average of the Total Costs per Ton in the Calendar Year 1936 

[Incorporating all revisions and disallowances resulting from the record] 

| Sales taxes are here charged to producing and administrative cost rather than to selling cost] 


TOTAL COMMERCIAL MINES OVER AND UNDER 50 TONS DAILY CAPACITY 



Tons 

Adjusted 
cost per 
ton 

Amount 

Weighted 
average of 
total tons 
produced 


(1) 

(2) 

(3) 

(4) 

(3+1) 

Producing and administrative cost: 

Tons produced, 1936 ........... _ 

6,279, 735 

6.092,863 

186,872 

$2.2136 

.0832 

o 

$13.900.518 

506.858 

o 

$2. 2136 

XX 

XX 

Reasonable selling cost: 

Tods sold commercially... 

All other coal.. 




Total... 

6,279,755 


506.85* 

.0807 



Total producing, administrative, and selling cost as de¬ 
termined by the Commission. 



14.407.376 

2.2943 




. TOTAL ASCERTAINABLE TONNAGE, INCLUDING CAPTIVE 

; MINES 


Producing and administrative cost: 

Tons produced, 1936... 

12,513, 538 

7.025,910 
5.487, 628 

$2.1106 

.0739 

o 

$26. 410.700 

519,451 
o 

$2. 1106 

XX 

Reasonable selling cost: 

Tons sold commercially. 

All other coal... 

XX 




Total. 

12,513,538 


519, 451 

.0415 



Total producing, administrative, and selling cost as de¬ 
termined by tho Commission... 



26,93a 157 

2.1521 
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trict Board for District 13, after care¬ 
ful deliberation as to the best means of 
then determining the amount of adjust¬ 
ment necessary to take care of the vari¬ 
ous factors affecting costs since Janu¬ 
ary 1. 1936. determined that such in¬ 
formation could be best obtained by se¬ 
curing statements from representative 
code member producers of the district. 
Accordingly, such information was se¬ 
cured by the District Board from fifteen 
selected mines which were truly repre¬ 
sentative of the different seam group¬ 
ings in District 13. From such data the 
District Board determined that an ad¬ 
justment of $0.2480 as to mines over 50 
tons daily capacity should be made in 
the 1936 costs. 

In following the requirements of Order 
No. 240 of the Commission, the District 
Board again considered the cost data 
submitted by the Statistical Bureau of 
the Commission for the year 1936. and 
concluded that for rail mines the former 
determinations of the District Board, 
supplemented by an adjustment to take 
care of the Unemployment Tax increase 
as of January 1, 1938, would give the 
most representative adjustment; and, 
having no figures for guidance as to 
proper adjustments for truck mine costs, 
the District Board determined that, since 
said mines were not seriously affected by 
the suspension of April 1, 1937, the fig¬ 
ures submitted by the Commission for 
trick mine costs covering the period of 
April through December 1937, should be 
used as a basis for the adjustment of 
such costs. 

While the District Board for District 13 
considered the figures presented to it by 
the Statistical Bureau of the Commission 
for the last nine months of 1937, yet. 
inasmuch as many of the commercial 
mines did not resume operations after 
the wage conference until the latter part 
of May or the first part of June with the 
attending result that considerable non¬ 
recurring expense was included in the 
June cost figures, the District Board de¬ 
termined that the last six months would 
be a more representative period than the 
last seven months of 1937. 

In determining the adjusted costs, the 
District Board used the cost data ob¬ 
tained by it from the fifteen represen¬ 
tative mines of code members and, in 
computing selling costs, used the same 
method it adopted in computing the 1936 
celling costs. The District Board's figure 
of selling cost was $0.0495 (Exhibit 247, 
page 4). as compared with the Bureau’s 
figure of $0.0919 (Exhibit 244) for the 
last nine months of 1937—both figures 
including the Bituminous Coal Act tax. 

The District Board’s determination of 
(he adjusted costs of the total ascertain¬ 
able tonnage in District 13, including ad¬ 
justments for the Federal Unemployment 
tax. the full incidence of the Bitumin¬ 
ous Coal Act tax and revisions and dis¬ 
allowances resulting from the record is 
as follows: 

No. 106-8 


District Board's Determination of the 
Adjusted Costs of the Total Ascertain¬ 
able Tonnage in District No. 13 

I Incorporating all revisions and disallow¬ 
ances resulting from the record. See Ap¬ 
pendix Table 5 for District No. 131 

Total ascertainable 
tonnage including 
captive mines and 
mines under SO tons 
daily capacity 

1. Producing and administrative 

cost 1 _$2. 3768 

2. Average selling costs per ton on 

on all coal produced. Including 
captive 1 _ . 0412 

1 The tax payable under the Bituminous 
Coal Act is here charged to producing and 
administrative expense rather than to sell¬ 
ing costs. Note, however, that in computing 
the selling cost the Board divided the ex¬ 
penditures on selling by the total tonnage 
produced Including the large tonnage of 
captive and exempt coal which incurred no 
seUing expense. 

Details of the above adjustments will 
be found In Table 5 in the Appendix for 
District 13. 

In view of the above and foregoing 
facts found to exist regarding the June 
1937 cost data, the Commission is of the 
opinion and so finds that the last six 
months of 1937 is a more representative 
period of the full twelve months’ period 
than the last seven months of 1937, and 
that the last six months of 1937 was 
properly used to ascertain the proper ad¬ 
justments to be made in the 1936 costs. 

The computations of the Bureau of 
Research and Statistics of the actual 


The Commission, after due considera¬ 
tion of all the facts found to exist, ac¬ 
cepts the foreging computations of the 
Bureau of Research and Statistics as ac¬ 
curate and finds that the weighted aver¬ 
age of the total costs of the ascertainable 
tonnage produced in District 13 in the 
calendar year 1936, as adjusted, Is 
$2.4382 per net ton. 

Three Counties of District 13 in Minimum 
Price Area 1 

Cost reports were received from one 
small truck mine operator located in Van 
Buren County, Tennessee, with an an- 


costs for July-December 1937, adjusted to 
give effect to the Federal Unemployment 
tax and the Bituminous Coal Act tax and 
incorporating all revisions and disallow¬ 
ances resulting from the record, show a 
weighted average total producing, admin¬ 
istrative and selling cost of $2.4740, as 
compared with the District Board's de¬ 
termination of the adjusted 1936 costs, 
as modified in the above table, of $2.4180, 
a difference of $0.0560 per ton. This dis¬ 
parity is accounted for by the fact that 
the District Board made its adjustments 
of the 1936 costs from data obtained from 
only fifteen representative mines, and. in 
addition, used the total production as 
the divisor for selling costs, whereas the 
computations of the Bureau of Research 
and.Statistics are based on a much more 
complete coverage of the tonnage pro¬ 
duced in the district and the selling cost 
is determined by the use of only the 
amount of coal sold as a divisor. 

The weight of the evidence is to the 
effect that the actual costs of selling coal 
in District 13 represent the reasonable 
costs of selling and the Commission is of 
opinion and so finds that the actual 
records of costs incurred in the commer¬ 
cial sale of coal constitute the best evi¬ 
dence available of reasonable selling costs 
in said district and determines the rea¬ 
sonable costs of selling coal commercially 
in District 13 to be $0.0816 per ton. 

The adjusted costs of the ascertainable 
tonnage produced in District 13 as com¬ 
puted by the Bureau of Research and 
Statistics are: 


nual production of 1,455 tons in 1936, 
and 1,953 tons in the last nine months 
of 1937. Van Buren County is one of 
three counties of Tennessee which, 
although belonging to District 13. are 
technically a part of Minimum Price 
Area 1. The balance of District 13, em¬ 
bracing the great Alabama coal field, the 
southeastern portion of Tennessee, and 
the state of Georgia, constitutes Mini¬ 
mum Price Area 3. The production of 
these three counties is insignificant and 
the small mine referred to was the only 
one reporting costs in either 1936 or 
1937. 


Bureau of Research and Statistics* Determination of the Adjusted Costs of All 
Ascertainable Tonnage in District No. 13 


[Revised to incorporate all changes and disallowances resulting from the record (see Appendix Tabled and further 
adjusted to reflect the inclusion In the divisor for selling costs of the total tonnage produced In the district! 



Tons . 

Adjusted 
cost per 
ton 

Amount 

Weighted 
overage of 
totnl tons 
produced 


(1) 

(2) 

"(3) 

(4) 

(3+1) 

Producing and administrative cost: 

Tons produced. 1036.. 

12,313.533 

7.025,010 

5,437.628 

$2.3024 

.0816 

0 

$29.037.388 

573.314 

o 

$2.3924 

XX 

XX 

Reasonable soiling cost: 

Tons sold commercially________ 

All other coal_ 




Total.. 

12, 513,538 


673,314 

.0458 


_ __ 

Total producing, administrative, and selling cost as 
determined by the Commission.... 



30.510.702 

2. 4382 
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In view of the fact that there was 
only this one small report from these 
three counties, a problem in statistical 
classification was presented. The mine 
does not belong in any of the other dis¬ 
tricts of Minimum Price Area 1 and, if 
its reports were to be set up as a sepa¬ 
rate table, disclosure of individual busi¬ 
ness would be inevitable. Moreover, in 
the opinion of the witness, to dignify 
this production of 1,455 tons with a sep¬ 
arate series of statistical tables would be 
a waste of public funds and would bor¬ 
der on the ridiculous. 

A consideration of the comparative 
tonnage involved will make it apparent 
that this classification can have no ap¬ 
preciable effect on the weighted average 
costs. A transfer of this 1,455 tons from 
Minimum Price Area 1 to Miniirfum 
Price Area 3 would not measurably in¬ 
fluence the results. 

The Commission is of the opinion and 
so finds that the Bureau’s treatment of 
the costs of this small mine is justified 
by the facts, insofar as determination 
of the weighted average costs of either 
price area is concerned. 


DISTRICT NO. 13—APPENDIX 

Table 1 .—Producing and administra¬ 
tive costs and selling costs in District No. 
13 for the year 1936 as reported by the 
Bureau of Research and Statistics of the 
Commission incorporating all revisions 
and disallowances resulting from the rec¬ 
ord in the public hearing in Docket No. 
.15. 

Table 2 .—Producing and administra¬ 
tive costs and selling costs in District No. 
13 for the nine months’ period, April- 
December, 1937 as reported by the Bu¬ 
reau of Research and Statistics of the 
Commission incorporating all revisions 
and disallowances resulting from the rec¬ 
ord in the public hearing in Docket No. 
15, April-December, 1937. 

Table 2a .—Producing and administra¬ 
tive and selling costs in District No. 13 
for the seven months* period, June-De- 
cember, 1937 as reported by the Bureau 
of Research and Statistics of the Com¬ 
mission incorporating all revisions and 
disallowances resulting from the record 
in the public hearing in Docket No. 15, 
June-Dee ember. 1937. 

Table 2b .—Producing and administra¬ 
tive costs and selling costs in District No. 
13 for the six months' period, July-De- 
cember, 1937 as reported by the Bureau 
of Research and Statistics of the Com¬ 
mission incorporating all revisions and 
disallowances resulting from the record 
in the public hearing in Docket No. 15, 
July-December, 1937. 

Table 3 .—Adjustments for Federal Un¬ 
employment and Bituminous Coal Act 
Taxes applied to the revised costs incor¬ 
porating therein all revisions and disal¬ 
lowances resulting from the public hear¬ 
ing in Docket 15. (Commercial and cap¬ 
tive, 7 months. June-December, 1937.) 

Table 3a .—Adjustments for Federal 
Unemployment and Bituminous Coal Act 


Taxes applied to the revised costs incor¬ 
porating therein all revisions and disal¬ 
lowances resulting from the public hear¬ 
ing in Docket No. 15. (Commercial and 
captive, 6 months, July-December. 1937.) 

Table 4 .—Adjustments for Federal Un¬ 
employment and Bituminous Coal Act 
Taxes applied to the revised costs in¬ 
corporating therein all revisions and dis¬ 
allowances resulting from the public 
hearing in Docket No. 15. (Commercial 
(excluding captive) 7 months. June-Dee., 
1937). 

Table 4a .—Adjustments for Federal 
Unemployment and Bituminous Coal Act 
Taxes applied to the revised costs in¬ 
corporating therein all revisions and 
disallowances resulting from the public 
hearing in Docket No. 15. (Commercial 
(excluding captive) 6 months, July-Dee., 
1937.) 


Table 5.—District Board’s determina¬ 
tion of the adjusted costs of the mines 
over 50 tons daily capacity and of the 
total ascertainable tonnage in District 
No. 13 revised to incorporate all chants 
and disallowances resulting from the 
record in the public hearing in Docket 
No. 15. 

Table 6 .—Bureau of Research and 
Statistics’ computation of the actual 
costs of July-December, 1937. in District 
No. 13, adjusted for all factors operative 
since January 1. 1938, for which proof 
was supplied in the record. 

Table 7.—Transfer of Sales Taxes 
from Selling Schedule to Producing and 
Administrative Schedule. Year 1936. 

Tabic 8 .—Transfer of Sales Taxes 
from Selling Schedule to Producing and 
Administrative Schedule, July-Decem¬ 
ber, 1937. 


Table 1 .—Producing and Administrative Costs and Selling Costs in District No. 13 
for the Year 1936 as Reported by the Bureau of Research and Statistics of the 
Commission Incorporating All Revisions and DisallowaTices Resulting From the 
Record in the Public Hearing in Docket No. 15 



Rec¬ 

ord 

pngj 

No. 

Mine 

code 

No. 

Prtct 

Producing and administra¬ 
tive costs 

Selling costs on coal sold 
commercially 

Total 

cost, 

pro¬ 

Classification 

' Ooi 

form 

item 

No. 

Tons 

Amount 

Per 

ton 

Tons 

Amount 

Per 

ton 

ducing. 

admin¬ 

istra¬ 

tive 

and 

selling 

Total commercial and cap- 
live, over SO tons: 

Original totals—C.D. 13-1— 
exhibit 232.. 

2*25 



12.308.678 

$26,225,238 

>-34,008 

$2.1203 

6,885, 788 

$521,270 

(>) 

$0.0757 


Not change from test audit 
of June 3. .. 

226 



$2. I960 

I terns queried by consumers 
counsel and disallowed. 

231 

3-113 

7a 


-335 





(AH such items related to 
commercial mines). 

232 

1-26 

7a 


-658 









7 b 


-1,500 








3-18 

13 k 




-2,040 



Development disallowance. 

230 

4-28-1 

5 

-30.240 





w ***“ 




12 

-116.840 









10 


•-10,838 









4 



-29.868 







14 




-3. 761 
-5,801 



Net revisions. 



-30, 240 

-164.209 


-29,808 


....... 







——— 

Revised total. 




12. 338. 438 

20,061.029 

2.1122 


tl* 1AO 


2.1874 




_ 


o i<% toy 

. UiOi 


Mines under 50 tons: 

Original totals—C.D. 13-2— 
exhibit 235. 

220 



175,100 

349,662 

1.9909 

169,990 

3,997 

.0235 

2.0204 

Net change from test audit 
of June 3. 



Items queried by consumers 
counsel and disallowed .. 











Net revisions. 

___ 





















Revised total. 




175, 100 

349.662 

1.9969 

169,990 

3 997 

. 0235 

2 02W 






Total ascertainable tonnage: 
Original totals—C. D. 13- 
3-exhibit 235. 

220 



12. .M3, 778 
-30,240 

26,574,900 
-101,209 

2. 1186 

7,055,778 
-29, m 

525, 267 
-5,801 

.0744 

2.1930 

Net revisions. 










.. 

Revised total. 




12,513.538 

26,410,691 

2.1106 


519,466 

.0739 

2.1845 


_ 

_ 


I » VlV 


Commercial—over 50 tons: 
Original totals—C. D. 13- 
la—exhibit 233... 

220 



6,134,875 

13,681,057 

(>) 

•-2,493 

-127,708 

2.2300 

5,052,741 

(») 

308,662 

.0855 

2.3155 

Net change from test audit 
of June 3. 

226 



Items queried by consum¬ 
ers counsel and disal¬ 
lowed. 





• -2,040 
-3.761 
-5,801 



Development disallowance. 

230 

4-28-1 


-30, 240 


-29.868 



Net revisions._■_ 

. 

. 

. 

-30.240 

— 130.201 


-29,868 



Revised total... 

. 

. 

. 

6.104,635 

13.550,850 

2.2198 

5,922,873 

502,861 

.0W9 

2.3047 

Total commercial—over and 
under 50 tons: 

Original totals—C. D. 13- 
la+13-2—exhibits 233 

and 235... 




6.300,975 
-30,240 

14,030,719 
-130,201 

2.2230 

6,122,731 
-29,868 

M2,659 
-5,801 

.0837 

2.3073 

Not revisions. 











Revised total. .. 




6,270,735 

13,900,518 

2.2136 

6,092,883 

506.858 

.083*2 

2.2968 







Note.—S ee footnotes at end of tAble. 
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Table 2b .—Producing and Administrative Costs and Selling Costs in District No. 13 to 

for the 6 Months’ Period. July-December 1937 . as Reported by the Bureau of to 

Research and Statistics of the Commission Incorporating All Revisions and Dis - ° 

allowances Resulting From the Record in the Public Hearing in Docket No. 15 

isiflini 

$2 4743 

FEDER 

:al 

I l 

UEGI 

1 

- 03 

H 

. M 

:R, 

i 

! o 
j oi 

F ridi 

II % 

<4 

u//, 7«nc' 2 , /.9 

ill § i i 

esi j j el « ! 

39 

i ill $ ill I i ii 

Mil *•:'*! II II 

•o 

8 

If 

jl 

ti 

si 


! 1 

§ 

4 1 

9 9 


1 1 

i| 

Mil 

j Ijj ITIJ 

i 

< 

8 7 86 

I I 

7 S' 

• & 

cf 

• • 

• • 

• • 

• • 

i 4 

• • 

• • 

e4 

II 

HI 

i| 

[FI 

ii §i| ii §i ii 11 

'1 8 | §7 8 | j 1 | j 

% 

8 i 

£? i 

<rf : 

!§ 

5 31 

Ml 

♦ • 

• • 

• 

» • 

» • 

» • 

• • 

* 

I| 

i si 

1 V 

8 | 

8 

«dl 

| 2 i li 

s t i \i 

1 ; ! i 1 

ii gji If l|| H • i 

: f 2 8 f 4 i i i i 

Is 

if 

I 

n 

rt 

i ! 
^ : 

j i 

li 

» ♦ 

• I 

• 

• • 

i » 

i * 

4 9 

i\ 

1 i; 

<4 | 

II 

e4| 

IS! : 

| -r 1 ! 

«4 • ; 

i ill 1 i III i 1 II 

: c4|| <4 : *11 

i 

< 

g 1 ;® 

8 1 if 

* : 

2 g 

t g 
1 a 

II 'Z 

3 

8 

• 4 

• 

• • 

• 1 

• • 

• 

• • 

• • 

i -1 

%£ 

8 

| §2 

8 ? 

£ 

SI 

t\ 

3 

| 8 8 8 

0 7 

t ill U Sjl 8 l ■; 

M| || 

l 

«C 

on ! 

i i 

<rf 

:g 

iv 

:7 

2 2 

V a 

7 5 

II $ 

1 - 

i : 

• • 

• 

i i 

• i 

• i 

> 

5| 

- 

I S3 

1 

SI 

i 

^i 

1 i 1 Ta 

8 i if 

2 il S3 SH i I SI 

7 8 if 8 

* 1 * *|| ! | i ; 

g as© 

• 9 

4 1 

• • 

« 1 

• 1 



i 

■ 

i : 

il 

1 II 

i 

111 ! 

Ml il 1 1 i !M 

I.U 

• 1 

i ♦ 



i 

« i 

« 4 

in 

1 II 


• • l 

» i . 

4 4 4 

: i ♦ 

1 9 1 

Ml Mill M IM 

Ills 

i i 

• 

■ 


i 

4 % 

4 4 

4 4 

il 

1 II 


• 1 4 

• l 4 

• 

1 4 4 

4 4 4 

: ; | : : :| j ; i ; ! 

1 

1 

Total commercial and cap¬ 
tive. over 50 tons: 

Original totals—C.D.—Ex¬ 
hibit.. 

Net chance from test audit 
of June 3. 

IIS? i; 

l:i! ii 
ill 8 

sN s •! 

ffl 

i i 

: 3 

»- CC 

■ 

c 

Mines under 50 tons: 

Original totals—C.D.—Ex¬ 
hibit. 

Net change from test audit 

of Tune 3. 

Item queried by consumers 
counsel and disallowed... 
Net revisions_ 

1 

1 

Total ascertainable tonnage: 
Original totals—C. D.—Ex¬ 
hibit.. 

Net revisions. 

9 

• 

• 

73 

i 

l 

d Hilt If 

S 11 Hi 1 

p is? : 3 

32 jfdl il 

Pill! 

go A S O 
u 

Net revisions. 

Revised total.. 

Total commercial—over and 

under 50 tons: 

Original totals—C. D.—Ex¬ 

hibit. 

Net revisions_ 

Rovised total. 

Captive mines—over 50 tons: 

Original totals—C. D.—Ex¬ 

hibit.. . 

Net change from test audit 

of June 3. 

Items queried by consum¬ 

ers counsel and disal¬ 
lowed . 

Net revisions. 

Revised total. 

Table 2a .—Producing and Administrative Costs and Selling Costs in District No. 13 
for the 7 Months * Period, June-December 1937, as Reported by the Bureau of 
Research and Statistics of the Commission Incorporating All Revisions and Dis - 
allowances Resulting From the Record in the Public Hearing in Docket No. 15 

Total 

cost, 

pro¬ 

ducing. 

admin¬ 

istra¬ 

tive 

and 

selling 

f? : 

3 ! 

1 1 
» » 

4 1 

1 1 
* • 

j j] 

: * 

l ** 

• 

• 


i 

c4 

c4 

I 4( [ j | 

all 3 : g|| : | : : 

« 3 ! S (I 

«) « i •* 1 i : i : i 

2 

a 

li 

p 

J 

i 

li 

St : 

4 1 
» » 
j 4 
• • 

» l 

j 1 

1 

. 1 

• 

i 

• 

« 

t 


1 


1 O i ii 

O • i 

1 ! ! ! 

s | jjjj ^ || ' 

1 

< 

a 7 88 ! 

ft 

a 11 

a 1 

f 

a 

• 

• 

• 

• 

» 

3 

ri 

m 

uivi 

K> 1 

: i 

1 s 7 

8 771 

ill §3 §H I I 1 1 1 

f g ii 3 i i I 1 i 

W W • « II • • « • 4 

§ 

5 i !8i 

8 i lf : 

§ II 

jf 

r o 

V 1 

8 

g‘ 



n 

ei 

«o 

| 5 i S88 

s' i i=r= 

1 2 •' •' 11 

13 88 81 ! ! !! j 

I a' '41 SJ : j i i 

| r~ II .i«i> 

<■* cf 1 ^ II ! I : : : 

e 

S 

a 

1 

I! 

c *-* 

I 

I 

is 

1 i M 

a i 

| i| 

: el | 

1 § 

I <4 



ii 

e4 • 

ei 

Mill 

11 1 i 1 11 i 

* | * : * || : : : : : 

1 

8 2 181 

jf erf : rfr 

• 1 1 

4* 

§ 21 

rf * 

' S 

I £ 

V 

M 

4 

• 

4 

• 

£ 

V 

>3§ 

oT 

» 3 §1 
s 7 

i g II 31 2:11 

! S' 88 S' e 7 IM 

«S oT of 

i 

i 

N* 1 

Ok 

IS* 

: 

:7' 

• 

4 

j 81 

f 8 

r- 

i 

• 

• 

• 

• 

• 

g 

cTV 

5 7 

8 

s : l!j§ 

sf ; 

® : i77 

n 

M 5§ Sf I j •i 

r wf irfv || : ! ! i : 

8 »7 9 

(rf frf || ; ! j | : 

BUI 


•* : 

»o • 

il 

i I 



| 


1 11=1 

• 4 4 # ]| 4 4 4 4 

• * • • II i i i i • 

4 4 4 • II 4 4 4 4 * 

4 !•# 1^ 4 4 4 4 i 

• 4 1 4 4 

« » • • ■1| i • i 

155 


3 : 

” ! 

il 

M 

• 

9 

• 

j 

| 


i ii*i 

• • « || * « « • * i 

Ills 

8 ; 

1 i 

l| 

II 8 

4 

• 


§ 


1 8 Ml 

' 1 CJ • ■ 11 > i • • • 

• S 1 • H • i t t t 

C4 • • * * i t i , 

a 

.2 

I 

Total commercial and cap¬ 
tive. over 50 tons: 

Original totals—C. D. 13- 

Al—Exhibit 245. 

Net change from test audit 
of June 3. 

Pill! 

fnl i| 

111 2 if 
jsllili 

m Q> 

• 

1 

1 

3 

! I 

: s 

5 

Mines under 30 tons: 

Original totals—C. D. 13- 

A2—Exhibit 245 . 

Net change from test audit 
of June 3. 

!i| 

l]!] 

crc*y U 

I Sis 

; 

i | 

11 
i & 

i 

Ei 

ill, 

«k1 

r * 

3 

2 

1 

1 

Commercial—Over 50 tons: 
Original totals—C. D. 13- 

A-l-a—Exhibit 24fl .. 

Net change from test audit 

ofJune 3. 

Items queried by consum¬ 
ers counsel and disallowed 
Development disallowance 
Net revisions_ 

Revised total.. 

Total commercial—Over and 
under 50 tons: 

Original totals—C. D. 13- 

A-3-a—Exhibit 246. 

Net revisions. 

Revised total. 

Captive mines—over 50 tons: 
Original totals. C. D.—Ex¬ 
hibit. 

Net change from test audit 

of June 3. 

Items queried by consum¬ 
ers counsel and disallowed 
Net revisions. 

Revised total. 


» Same as for total commercial and captive, over 50 tons. *No exhibit. 





























































































































































FEDERAL REGISTER, Friday, June 2, 1939 


2221 


r.is 

2l«8 

-oil! 

*or8 

ii|3 

‘*B § 


if? jl 

8 ills 
*8|i| 


.SgS 

lilft 
^|f 

«3»5 l* - 
[V o25.o " 

*ilf« 

jlfia 

PM 

1 33*1 

”!Ill 

h 


W 

< 

2 

5 

tJ 

1 

Q 

s 

CM 

o 

'A 

j§ 

I 

w 

a 

1 

£ 

I 

fcc 

i 

I 


a 

£ 

1 

% 

O 

T 

4 

cost 

( 5 ) 

ill 


r 

?« j 
S 

1 » 22 

2 i 

H CM 

i 

Adjust¬ 

ments to 
reflect 

current 

costs 

( 4 ) 

|11 
is ’ 

S 

1 <1 

• 

• 

1 

5 § 

o © 

g 

o 

silji « 

III 

is 

Oft !| 

S 

ii 

•w 

s 

8 

8 i 

S 

|| 

5 

3 

00 

|m 

t* 

m 

Zst'* 

?! 

II 

I 

e § 

c 4 c 4 

1 

Ig 8 

m 

is- 

§ 

CM 

Ii 

8 

r s 

« g 
ri ci 

i 

CM 

Net tons 

1 

I s 

r*. 

m 

u 

N 

8 

* 
CO I 

23 

i'S 

© 1 
& 
is 

| * 

• * 

1 : 

» t 

• 

• 

* • 

• 

• 

• 

• 

• 

• 

1 

SI 

si 

sf 

5 
« 
s ■ 
sfl 

ii 

© 1 

S 

§1 

s 

1 1 f 

• 

• ♦ 

• • 

• • 

• 

• 

• » 

• • 



ll 

!■ 

53 


3 

£ 


►» 

fiS 

« 8 t> 

1! 

if 


■?? 

s 


Lll 

5 §« 


2 

isi 

!?s 

§11 


ii 


i -S 1 

. O 

' c «oo 

\ ”5 *•» 


l 


■* V »d « 


8 t 

IS 


w = . §i 

e * s 


•ai a 

o «■» Q 
*8 




fill 

ill* 


s CT ~ 


SS*' 


jIHfl 

lllil 



i|V|| 

iiti* 

pip 

! i 

< 5 , 

hs^s 

Sill! 


■Cc 

< e 

increase 

(decrease) 

j 

i : 

! \ 
j 

g 

© 

? 

1 j i 

t t *•* 

• i 

1 i 

• 

i I 

i ar 

.0134 

i; 


8 

i 

I 

£ 


I 


§ 

i 

* 

* 


1 


j 



1 

e 

< 


2 Si 

5 ac 

§ 

8 

£ i 

tf I 

S 1 

” 

5 = 

si 1 

« 

s 


• 

« 

1 


j 

§ 


n 

nV 

s .7 

r- 

8 

S 

»m* 

§5 

nV 

•7 

»- 

8 

il 

»- l 

Hg 

i~ 

2 1 

2 

o 

V 

, 

! L 

• 

• 

Cost 

form 

item 

M ; 

© | 

» 

• 

• 

f 

4 

• 

MM M 



i 

i 




AM\ I 











































































2222 FEDERAL REGISTER, Friday, June 2. 1939 





































































































FEDERAL REGISTER, Friday, June 2, 1939 

































































































2224 


FEDERAL REGISTER, Friday , June 2, 1939 


Table 4a.— Adjustments for Federal Unemployment and Bituminous Coal Act 
Taxes Applied to the Revised Costs, District No. 13-AlaC, Commercial (Exclud¬ 
ing Captive), 6 Months, July-December 1937, as Reported by the Bureau of 
Research and Statistics of the Commission Incorporating Therein All Revisions 
and Disallowances Resulting From the Public Hearing in Docket 15 

L COMPUTATION OF ADJUSTMENTS 


lFollowing methods in Exhibit Nos. — District No. 13 A-l» and A-2 >] 



Cost 

form 

item 

1937 costs 

Adjust¬ 
ment, in¬ 
crease 
(decrease) 

Tons 

Amount 

Per ton 

Mines over 50 tons dally: 

Producing and administrative cost: 

Unemployment tax. 

10 k 





As shown in C.D. ] i..... 

3.238, it*) 
-14,168 

$107,773 

-744 

$0.0333 


Effect of chauges resulting from audit, etc. 



Revised as result of audit, etc.... 

101 



3.224,032 

107,029 

.0332 

$0.0160 

Bituminous Coal Act tax (tax paid on items 1 and 2 coal). 
As shown in C.D. 1‘... 

— 


'- 


3, 238, 190 

j, 367 

. 0004 


Effect of changes resulting from audit, etc. 



-14,158 
3,224.032 




Revised as result of audit, etc. 


1,367 

.0004 

/ * 0096 

\ .0262 



Selling costs on coal sold commercially: 

Bituminous Coal Act tax (tax paid on item 4 coal) _ 

As shown in C.D 1 *.... 

161 





3. 168,741 
-14.038 

29,673 
-139 

.0094 


Effect of changes resulting from audit, etc. 



Revised as result of audit, etc..... 



*(.0094) 

3.154.703 

29.534 

.0094 

N(‘t adjustment—Mines over 50 tons daily. 





.0168 

M Ines under 60 tons daily: 

Producing and administrative cost: 

Unemployment tax (taken at one-half of mines over 50 
tons). . 





.0083 

.0002 

Bituminous Coal Act tax (taken as same as mines over 50 
tons).... 





Net adjustment—Mines under 60 tons daily. 





.0085 







• Increase from 2 to 3 percent for 193# reflected by h of 1937 cost j>er ton. 
*Increase to reflect full incidence of 1 cent per ton. 

• Eliminated as full incidence is reflected in footnote 2. 


H. COMPUTATION OF ADJUSTED COSTS 


[Following methods in Exhibit Nos.—District No. 13 A-3 i] 


Total mines over and under 50 tons 
daily 

Net tons 

Cost determination 

1936 

C months 
1937 

Statistic) 

da 

Year 

1936 

0) 

*1 Bureau 
ita 

6 months 
1937 

(2) 

1937 com¬ 
pared 
with 
1936 
(2-1) 

(3) 

Adjust¬ 
ments to 
reflect 
current 
costs 

(4) 

Adjusted 

cost 

(5) 

Total producing and administrative 
cost: 

1. Mines over 50 tons daily.. 

2. Mines under 50 tons daily. 

3. Total__ 

Selling cost on coal sold commercially: 

4. Mines over 50 tons daily .. 

5. Mines under 50 tons daily 

6. Total. 

Total producing, administrative and 
selling costs: 

Mines over 50 tons dally (line l+Un* 

4)... 

6, 104.635 
175.100 

3.224,032 
142,472 

Per ton 
$2. 2198 
1.9969 

Per ton 
$2. 4062 
1.9977 

Per ton 
$0.1864 
.0008 

Per tort 
$0 0262 
.0085 

Per ton 
$2 4324 
2.0062 

6.279,735 

3,366.504 

2.2136 

2.3889 

.1812 

.0257 

2.4205 

5,922.873 
169.990 
6.092.S63 

3,154.703 
137.846 

3.292. 549 

.0849 

.0235 

.0832 

.1008 

.0209 

.0975 

.0150 

(.0026) 

.0153 

(.0094) 

(.0091) 

.0914 

.0209 

.0894 



2.3047 

2.0204 

2.5070 

2.0186 

.2023 

(.0018) 

.0168 

.0085 

2.5238 

2.0271 

Mines under 50 tons daily (lino 2+ 
line 5)... 



Total (line 8-i-line 6).. 



2.2968 

2.4864 

(.1965) 

.0166 

2.5099 


Producing 
and adminis¬ 
trative cost 
per ton 

Selling 
cost, per 
ion 

Total 
cost per 
ton 

Net changes in adjusted costs caused by the revisions and disallowances re¬ 
sulting from the hearing: 

Before revisions and disallowances (as given In Exhibit No. —)_ 

After revisions and disallowances.. 

$2. 4301 
2.4205 

$0.0899 

.0894 

$2.6203 
2.6099 

Net change— increaso or (decrease)___ 

(.0099) 

(. 0005) 

(.0104) 





Table 5.— District Board's Determination 
of the Adjusted Costs of the Mines Over 
50 Tons Daily Capacity and of the Total 
Ascertainable Tonnage in District No. 
13 Revised To Incorporate All Changes 
and Disallowances Resulting From the 
Record in the Public Hearing in Docket 
No. 15 


Item 


Producing and administrative 

costs: 

District Board’s determina¬ 
tion as prose tiled in record. 
Exhibit No. 247-248 
Transfer of sales tax from sell¬ 
ing schedule to producing 
and administrative sche¬ 
dule per table 7.. . 

Addition resulting from re- 
tabulation of miues untier 
50 tons daily capacity, in 
audit of tabulations of June 
7. 1938, not submitted to 
District Board prior to hear¬ 
ing (Exhibit 236, tr 227- 

228) ».. 

Deductions resulting from re¬ 
visions and disallowances 
on tabulations of Statistical 
Division: 

For 1930 Appendix Table V 
Tranter of Coal Act tax from 
selling schedule to produc- 
i n g and administrative 
schedule and increase to 
ullow for full incidence of 
tax * . 


Total producing and ad¬ 
ministrative. 


Average selling costs on all coal 
produced including captivo 
coal:« 

District Board’s determina¬ 
tion as presented in record. 
Exhibit No. 247-248 « 


Total 
commer¬ 
cial and 
captivo 
mines 
over 50 
tons 
daily 
capacity 


$2. 3797 


.0000 


None 


-.0081 


-K 0094 


2.3810 


Total as- 
OortalnaMo 
tonnage 
Including 
min^ 
under 50 
tons dally 
capacity 


12 3748 

.0000 

+.0007 

-.0080 

+.00H3 


2.3708 


.0-195 


.0490 


. T. h ® lV str !^ Board submitted Its determinations 
April 28, 1938 (Ex. 247-248) and accepted as accurate I he 
cost data from Statistical Bureau No. 13 submitted to it 
by the Commission. In the test audit of June 193* tho 
Bureau of Research and Statistics made a cornpleto re- 
tabulation of the rejiorts for small mines under 50 tons 
daily capacity in District 13 (tr. 227) which resulted In a 
net. increase in the district total cost of 1 mill per ton (Ex. 
235. tr. 228). 


As the change was negligible, it was not formally sub¬ 
mitted to the District Board prior to the hearing. The 
1 mill increase in total cost is here properly apportions! 
between producing-administrative cost and selling cost. 

* As the District Board applied its computed adjust¬ 
ments to the 1936 costs reported by the Commission for 
mines of over 50 tons daily capacity (Ex. 248, tr. 251-253), 
its determination would be subject to any disallowance 
or revisions in the 1936 costs for those mines, the amoum > 
of which, derived from appendix table 1. arc hero indi¬ 
cated. No disallowances were made in the costs of tho 
mines under SO tons daily capacity for either 1936 or 1937 
other than those resulting from the retabulation of 1936 
described in footnote 1 and previously allowed for. 
Witness for the Board approved the test audit and tho 
review of out-of-lino items made by tho Bureau of Re¬ 
search and Statistics (tr. 257-258). 

* Analysis of the Board’s Exhibit 248. page 4 indicates 
that the 1936 selling cost for mines over 50 tons daily 
capacity (based upon the $521,270 amount expended for 
selling in Commission Exhibit 232, item 14, divided by 
the total production of 12,368,678 tons) includes $0.0003 
for item 13i, tax paid under the Coal Act of 1935 ($4,243 
+ 12,368,678 tons). The adjustment applied by tho 
Board to the 1936 selling cost amounts to $0.0074 per ton 
This consists of the amounts paid out in the 9 months of 
1937 (Ex. 237) for Coal Act Tax namely, item 10-1 ($33,631) 
plus item !5i ($31,326) a total of $67,957 divided by the 
total production during the same period of 8,875,146 tons, 
or $0.0077 per ton, minus the $0.0003 charged in 1936. 
The per ton amount contained In tho Board's compula¬ 
tion of sxdling cost which is applicable to the Coal Act 
tax is here transferred to producing and administrative 
expense. The transfer amounts to $0.0077 per ton for 
the mines over 50 tons daily and $0.0076 for all mines, 
including proper allowanw for those of under 60 tom. 
The Coal Act requires the payment of a tax of l cent per 
ton. In the case of mines over 50 tons daily capacity tho 
Board had already charged $0.0006 on account of this tax 
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Table 8. —Transfer of Sales Taxes From Selling Schedule to Producing and 
Administrative Schedule July’-December 1937, District No. 13 


Item 

Total commercial 
mines over and un¬ 
der 50 tons daily 
capacity 

Total ascertainable 
tonnage including 
captive mines 

* 

Ton* produced, per findings table 2-b ... 

3,366,504 

3,292,549 

6,992.130 

3,637,700 

Tons all other sales, per findings table 2-b... 

Producing and administrative costa, per findings table 2-b. 

Amount 

Per ton 

Amount 

Per ton 

SR. 042,197 

$2.3889 

$16,560,580 

$2.3685 

Add: 

Sales tax (C.D. 1, Item 15 h.)>. 





Sales tax (C.D. 1, item 17 a.) 1 ..... 





Total addition. 





Producing and administrative costs, adjusted. 





8,042.197 

2.3889 

16,560.580 

2.3685 

Selling costs on coal sold commercially, per findings table 2-b.. 

Deduct: 

Sales tax (C.D. 1. item 15h.) ». 

320,900 

.0975 

326, 693 

.0898 

Selling costs on coal sold commercially, adjusted. 





320,900 

.0975 

326.693 

.0898 

Total cost, producing, ail ministrati ve and selling, per findings 
Table 2-b. . 


2. 4864 
2.4864 


2.4583 

2.4583 

Total cost, producing, administrative and selling, adjusted. 







» Amounts for commercial mines only taken from C.D. 1-a. 


MINIMUM PRICE AREA 3 

On the basis of the foregoing findings 
of fact and after due consideration of 
all the evidence, the Commission finds 
the weighted average of the total costs 
of the ascertainable tonnage produced in 
Minimum Price Area 3 in the calendar 
year 1936. adjusted to give effect to 
changes in wage rates, hours of employ¬ 
ment, or other factors substantially af¬ 
fecting costs, exclusive of seasonal 
changes, and to reflect as accurately as 
possible changes, which have been es¬ 
tablished since January 1, 1936. to be 
$2.4382 per ton. 

By the Commission. 

Dated this the 25th day of May 1939. 

[seal] Percy Tetlow, 

Chairman. 

Minimum Price Area No. 4—District 
No. 14 

Composite tabulations of cost data 
showing the weighted average of the 
total costs of the ascertainable tonnage 
produced in District No. 14 in the cal¬ 
endar year 1936 were submitted to the 
District Board for said District by the 
proper Statistical Bureau of the Com¬ 
mission. These tabulations were intro¬ 
duced in evidence as Exhibits Nos. 218, 
219, and 220 and show a total producing 
and administrative cost of $2.9321 per 
ton, and a selling cost on coal sold com¬ 
mercially of $0.2545 per ton, the sum of 


the two being designated as total pro¬ 
ducing, administrative and selling costs, 
amounting to $3.1866 per ton. 

The Bureau of Research and Statistics, 
as a result of its test audit and its check 
of out-of-line items queried by the office 
of the Consumers’ Counsel, recommended 
the revision and disallowance of items of 
1936 costs totalling $0.0085 per ton for 
the total ascertainable tonnage of the 
District. Details of these revisions and 
disallowances are given in full in Table 
No. 1 for District No. 14. in the Appendix. 

Earl Cobb, of Port Smith, Arkansas, a 
member and Secretary-Treasurer of Dis¬ 
trict Board No. 14, appeared as a witness 
on behalf of District Board No. 14. Mr. 
Cobb testified that he has been a mem¬ 
ber and Secretary-Treasurer of said 
Board ever since it was organized under 
the present Act, and prior thereto was 
a member of the Code Authority for what 
is now District No. 14 during the NRA 
period, and a member of the District 
Board for said District during the en¬ 
tire period that the Bituminous Coal 
Conservation Act of 1935 was in oper¬ 
ation, and had served on most of the 
committees that were appointed by these 
three organizations to study prices, clas¬ 
sifications and grades of coal. 

Mr. Cobb has had more than thirty 
years’ experience in the bituminous coal 
industry. Since 1908 he has been Presi¬ 
dent of and has had charge of sales of the 
Southwestern Coal Company. Prior to 


1923 that company sold coals produced 
principally in Northern New Mexico, but 
since then it has sold coals produced 
principally in Arkansas and Oklahoma. 
Since 1924 he has been President of and 
had charge of operations and sales of the 
Sans Bois Coal Company which operates 
mines in Oklahoma, and President or 
Vice President of and had charge of 
operations and sales of the Sun Smoke¬ 
less Coal Company, which operates a 
mine in Arkansas. 

District Board No. 14 consists of twelve 
producer members and one labor mem¬ 
ber. The producer members were chosen 
so that each of the various coal fields 
within the District would have at least 
one producer member on the Board. 
Each and every producer member of the 
Board is an experienced mine operator 
actively producing coal within the Dis¬ 
trict, and the labor member of the Board 
is familiar with labor conditions through¬ 
out the District. Upon receipt of the 
1936 cost data from the Statistical Bu¬ 
reau the members of the Board gave 
careful consideration and study thereto 
and, as a result of their personal knowl¬ 
edge of the costs of production in the Dis¬ 
trict, considered the Bureau’s figures to 
be based upon the best obtainable infor¬ 
mation and to be accurate. The District 
Board therefore accepted the computa¬ 
tions of the Statistical Bureau as Its 
determination of the weighted average of 
the total costs of the ascertainable ton¬ 
nage produced in the District during the 
calendar year 1936, and also agreed to 
accept the revisions and disallowances 
proposed by the Bureau of Research and 
Statistics as a consequence of its test 
audit and its investigation of out-of-line 
items. 

However, since we have found that 
the weighted average of the costs of sell¬ 
ing must be computed by using as a 
divisor the total ascertainable tonnage 
produced in a district, the computations 
set forth in Table 1 for District No. 14 
in the Appendix, which incorporates all 
revisions and disallowances resulting 
from the record as recommended by the 
Bureau of Research and Statistics and 
accepted by the District Board, should 
be further adjusted to include in the 
divisor used in weighting the costs of 
selling not only coal sold commercially 
but also all other tonnage produced in 
the District. We, therefore, find that 
the weighted average of the total costs 
of the ascertainable tonnage produced 
in District No. 14, and the weighted av¬ 
erage of the total costs of the tonnage of 
the commercial mines of the District, for 
the calendar year 1936, are as follows: 
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Weighted Average of the Total Costs per Ton in the Calendar Year 1936 

TOTAL COMMERCIAL MINES OVER AND UNDER 50 TONS DAILY CAPACITY 


IlDcCTi'oroting all revisions and disallowances resulting from the record. Bales taxes are here charged to producing 
1 and administrative cost rather than to selling cost] 



Tons 

0) 

Adjusted 
cost i>er ton 

(2) 

Amount 

(3) 

Weighted 
averago of 
total tons 
produced 

(4) 

(3+1) 

producing and administrative cost: 

7’.f i r.f nJlirOfl 1936 __ _______ 

1,892,784 

1,876, 469 
16,315 

$2.9635 

.2535 

0 

$5,590,358 

475,583 

0 

$2.9535 

XX 

XX 

1 (jHh |>4 IHiUVV'i f ■ mWV - 

JleJisoimble selling cost: 

Tons sold commercially.. _._..___..._ 

A U nthrr coal . ______....._ 

Total.... 

1.892,784 


475,583 

.2513 

Total producing administrative and selling cost as deter¬ 
mined by the Commission._. 



6,065,941 

3.2048 



i 


TOTAL ASCERTAIN ABLE TONNAGE, INCLUDING CAPTIVE MINES 


Producing and administrative cost: 

Tons produced, 1936 . ........___......._... 

1,932,783 

1,876.480 
56,314 

$2.9247 

.2534 

0 

$5,652,767 

475,583 

0 

$2.9247 

X 

X 

Reasonable selling cost: 

Tons sold commercially..... 

All other coal _-_....._... 

Total producing, administrative and selling cost as deter¬ 
mined by the Commission. 

1.932.783 

.. 

475,583 

.2460 



6,128.350 

3.1707 





Tc assist District Board No. 14 in its 
determination of the adjusted costs, the 
Statistical Bureau computed the actual 
costs for the nine-months* period, April 
1 to December 31, 1937, the latest period 
for which cost data were available at 
the increased wage rates effective April 
1, 1937, for submission to the District 
Board. These tabulations, which were 
introduced in evidence as Exhibits Nos. 
221 to 225. inclusive, were transmitted to 
the District Board on April 20, 1938, with 
the explanation that they were subject 
to change by reason of the addition of 
later reports and upon completed review. 
Pinal tabulations incorporating the later 
reports and the completed review, which 
were introduced in evidence as Exhibits 
Nos. 226 to 228, inclusive, were trans¬ 
mitted to the District Board on June 9, 
1938. 

Upon completion of these final tabu¬ 
lations of the costs for the last nine 
months of 1937, it became apparent that 
District No. 14 was unduly affected by 
the seasonal factor of idle-month costs. 
The final tabulations (Exhibits 226-22B) 
showed an unusually high increase of 
$0.2428 per ton over the preliminary 
tabulations (Exhibits 221-225), which 
did not include idle-month costs. A 
careful analysis of this large increase in 
the indicated cost per ton showed that 
it was chiefly due to the idle-month ex¬ 
penses attaching to mines that were 
closed down during the summer season. 
While such idle-month costs constitute 
a very real expense to the operator and 
are, therefore, a definite part of the costs 
of production, the demand is so highly 
seasonal as to make the average for nine 
months misleading. Therefore, the Bu¬ 
reau of Research and Statistics devoted 
considerable study to the problem of 


eliminating the effect of the seasonal 
factor in the cost determinations for this 
District, working in consultation with 
the District Board and, as a result, Ex¬ 
hibit No. 229 was prepared. The seasonal 
factor was eliminated by compiling cost 
data for 1937 on the basis of a full year. 
In so doing, a special tabulation was 
made of the actual costs reported in each 
of the three months of January, Febru¬ 
ary and March, 1937, and all cost items 
affected by the new wage rate were 
raised by an appropriate amount after 
conference with members of the Board. 
The adjusted amounts thus obtained for 
the first three months of 1937 were added 
to the figures of the nine months’ period 
and the total represented 1937 costs. 
This procedure eliminated the effects of 
seasonal change. The method adopted 
by the Statistical Bureau of determining 
the costs for the first quarter of 1937, 
adjusted to the new wage level, and then 
computing the costs for the full calendar 
year 1937, avoids the effect of the highly 
seasonal changes in production in this 
District in a satisfactory manner. While 
many mines were technically on suspen¬ 
sion during the month of April pending 
wage adjustments, the demand is so sea¬ 
sonal in the District that it is a normal 
thing to suspend operation in the spring 
or summer to the extent of ninety per 
cent of the mines in the District, and 
therefore, the inclusion of the costs of 
the month of April in the 1937 cost com¬ 
putations gives a result that is reason¬ 
ably representative while the elimination 
of the costs of that month would have 
depressed the 1937 costs below a fair 
level. 

From the known trend of production, 
the average cost of production in District 
No. 14 was higher during the first quarter 


of 1938 than it was for the calendar year 
1937 and therefore the average cost de¬ 
rived from the 1937 actual experience 
represents a conservative figure as far as 
District No. 14 is concerned. 

All the primary tabulations of the Bu¬ 
reau of Research and Statistics for 1937 
were subjected to the test audit, check of 
out-of-line items queried by the office of 
the Consumers' Counsel and search for 
mines on development basis not properly 
chargeable to costs. The revisions and 
disallowances resulting are set forth in 
detail in Appendix Tables 2 and 2a for 
District 14. 1 

As a further aid to the determination 
of the adjusted costs, the Bureau of Re¬ 
search and Statistics also computed ad¬ 
justments for two factors not fully re¬ 
flected in the 1937 costs, namely, the 
Federal Unemployment Tax and the full 
incidence of the tax under the Bitumi¬ 
nous Coal Act. The record also showed 
the necessity of a further adjustment to 
reflect an increase in District Board 
expense. 

The computation of the actual costs 
for the calendar year 1937, as adjusted, 
incorporating all revisions and disallow¬ 
ances, gives the following result: (Details 
in Appendix, Tables 2a and 6, District 
No. 14. Such adjustments as may be 
necessary to provide for the inclusion of 
tonnage other than coal sold commer¬ 
cially in the weighting of the cost of 
selling appear in subsequent findings 
herein.) 

Bureau of Research and Statistics ' Com¬ 
putation of the Actual Costs of Janu - 
ary-December 1937 in District No, 14 , 
Adjusted for Federal Utiemployment 
Tax and Bituminous Coal Act Tax 

| Incorporating all rescislons and disallow¬ 
ances resulting from the record. See Ap¬ 
pendix Table 6 for District No. 14] 

Total ascertainable tonnage 
including captive mines 1 * 


1. Producing and administrative 

cost a -$3.3208 4 

2. Selling costs per ton on coal sold 

commercially 2 _ . 2958 


1 Separate determinations of the adjusted 
costs of commercial mines only were not 
made in District No. 14. 

2 Sales taxes and the tax payable under 
the Bituminous Coal Act are here charged 
to producing and administrative cost rather 
than to selling cost. 

The District Board received the data 
submitted to it by the Statistical Bureau 
and, as previously stated, accepted as 
accurate the Bureau’s tabulations of the 
1936 costs. It likewise made a check of 
the Bureau’s preliminary computations 
of the weighted average costs for the 
nine-months’ period, April 1 to Decem¬ 
ber 31, 1937, forwarded by the Commis¬ 
sion on April 20. From their own ex¬ 
pert knowledge of conditions in the Dis¬ 
trict. the Board members considered 
these costs as being lower than the true 


1 Revisions and disallowances for Aprll-De- 
cember 1937. were read Into the record. Care 

has also been taken to dispose of correspond¬ 

ing Items in the costs for January-March, 

1937. 
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1937 costs. However, not having suffi¬ 
cient data to prove the Bureau’S costs 
inadequate, the District Board proceeded 
to adjust the 1936 costs on the basis of 
the weighted average of the total ascer¬ 
tainable tonnage for the nine months of 

1937 as submitted by the Statistical Bu¬ 
reau, and forwarded a determination to 
the Commission under date of April 26, 
1938. 

Thereafter, the Board received from the 
Bureau of Research and Statistics re¬ 
vised cost data based on the entire year 
1937, which included the treatment of 
idle-month costs and reports from a 
number of mines that had not been in¬ 
cluded in the nine-months’ costs. The 
weighted average cost for the full year 
1937, as submitted to the Hoard, was 
$3.6049. (Exhibit No. 229). This figure 
was carefully checked by a Committee of 
the Board, and the Board concluded that 
the Bureau’s figure was based upon the 
best obtainable information, and that in 
the opinion of the individual members of 
the Board this cost was the correct cost 
for the year 1937. 

Accordingly, the Board redetermined 
the weighted average of the total costs 
for the year 1936, adjusted, on the basis 
of the weighted average cost computa¬ 
tions for the full year 1937, as submitted 
by the Bureau of Research and Statistics. 
The Board adjusted its 1936 cost deter¬ 
mination by adding thereto the increases 
in such costs as reflected by the costs for 
the full year of 1937, and made further 
adjustments to cover the increase in the 
Unemployment Tax, effective January 1. 

1938 and the increase in District Board 
expense (Exhibit 231). The Board in 
making the adjustments in costs failed 
to take into account the full incidence 
of the Bituminous Coal Act Tax and 
therefore $0.0043 must be added to the 
Board’s determination. 

The Board accepted the revisions and 
disallowances recommended by the Bu¬ 
reau of Research and Statistics. With 
modifications for these factors, the Dis¬ 
trict Board’s determination of the 
weighted average of the total costs of 
the ascertainable tonnage produced in 
District No. 14 in the calendar year 
1936, as adjusted, is as follows. Such 
adjustments as may be necessary to pro¬ 
vide for the inclusion of tonnage other 
than coal sold commercially in the 
weighting of the cost of selling appear 
in subsequent findings herein. 

District Board's Determination of the 
Adjusted Costs of the Total Ascertain¬ 
able Tonnage in District No. 14 

[Incorporating all revisions and disallow¬ 
ances resulting from the record. See Ap¬ 
pendix Table 5 lor District No. 14J 

Total 

ascertainable 
tonnage 
including 
captive mines 

Total producing, administrative, and 
selling cost»__$3.6183 

1 The District Board made no separate de¬ 
termination of selling costs. 


The Board’s determination of $3.6183, 
as previously stated, is almost identical 
with the computation of $3.6166 by the 
Bureau of Research and Statistics. 
Since the board made no separate de¬ 
termination of selling costs and adjusted 
the total 1936 costs on the basis of the 
Bureau’s computation of the costs for 
the year of 1937, and agreed to accept 
the revisions and disallowances by the 
Bureau, we find the Bureau’s computa¬ 
tions to be the weighted average of the 
total costs of the ascertainable tonnage 
produced in District 14 in the calendar 
year 1936 as adjusted. 

The figure $.2958 given for selling cost 
in the bureau’s computation of the ad¬ 
justed selling cost for 1937 is derived by 
subtracting from the figure $.2970 (the 
weighted average of reported selling cost 
per ton of coal sold commercially in the 
district excluding the tax applicable 
under the Bituminous Coal Act which is 
here grouped with producing and ad¬ 
ministrative expenses) sales taxes which 
were transferred to the producing and 
administrative expense schedule. All 
figures are weighted on 1937 tonnage. 


The Commission, therefore, finds that 
the weighted average of the total costs 
of the ascertainable tonnage produced in 
District No. 14 in the calendar year 1936, 
as adjusted, is $3,608 per ton. 

DISTRICE NO. 14—APPENDIX 

Table 1. —Producing and administra¬ 
tive costs and selling costs in District No. 
14 for the year 1936 as reported by the 
Bureau of Research and Statistics of the 
Commission incorporating all revisions 
and disallowances resulting from the rec¬ 
ord in the public hearing in Docket No. 
15. 

Table 2 .— Producing and administra¬ 
tive costs and selling costs in District No. 
14 for the nine months’ period, April- 
December, 1937 as reported by the Bu¬ 
reau of Research and Statistics of the 
Commission incorporating all revisions 
and disallowances resulting from the rec¬ 
ord in the public hearing in Docket No. 
15, April-December, 1937. 


Approximately 95 per cent of the coal 
in the district was sold through whole¬ 
salers and jobbers on a percentage com¬ 
mission basis. A large part of the pro¬ 
duction of the district is sold in small 
lots to dealers for domestic consump¬ 
tion over a large area. This class of 
business imposes a greater cost of sell¬ 
ing than sales to railroads or industrial 
plants. No statistics are available as 
to the amount of wholesale discounts for 
as much as from 5 to 10 per cent of the 
total production of the district. 

The weight of the evidence is to the 
effect that the figure submitted by the 
statistical bureau as the selling cost for 
the full year 1937 is a reasonable selling 
cost for the district. 

The Commission is of the opinion and 
so finds that the actual records of the 
costs incurred in marketing coal com¬ 
mercially constitute the best evidence 
available of the reasonable selling costs 
and determines the reasonable cost of 
selling coal commercially in District No. 
14 to be $.2958 per ton. 

The adjusted costs of the ascertainable 
tonnage produced in District No. 14 are 
as follows: 


Table 2a .— Producing and administra¬ 
tive costs and selling costs in District No. 
14 for the twelve months’ period, Janu- 
ary-December, 1937 as reported by the 
Bureau of Research and Statistics of the 
Commission incorporating all revisions 
and disallowances resulting from the rec¬ 
ord in the public hearing in Docket No. 
15, January-December, 1937. 

Table 3. —Adjustments for Federal Un¬ 
employment and Bituminous Coal Act 
Taxes applied to the revised costs incor¬ 
porating therein all revisions and disal¬ 
lowances resulting from the public hear¬ 
ing in Docket No. 15. (Commercial and 
captive year ending December 1937.) 

Table 4.-—No Table 4 was prepared 
for this District. 

Table 5,—District Board’s determina¬ 
tion of the adjusted costs of the total 
ascertainable tonnage in District No. 14 
revised to incorporate all changes and 
disallowances resulting from the record 
in the public hearing in Docket No. 15. 


Bureau of Research and Statistics' Determination of the Adjusted Costs of All 
Ascertainable Tonnage in District No. 14 


[Revised to incori>oratc all changes and disallowances resulting from the record (See Appendix Table 6) and further 
adjusted to reflect the Inclusion in the divisor for soiling costs of the total tonnage produced in the district] 



Tons 

0) 

Adjusted 
cost j>er ton 

(2) 

Amount 

(3) 

Weigh tal 
average of 
total tons 
produced 

(4) 

(34-1) 

Producing and administrative cost: 

Tons produced, 1936.... 

1.932.783 

$3.3208 

$6,418,386 

$3. 32118 

Reasonable selling cast: 

Tons sold commercially .......... 

1.376, 46# 
56. 314 

.2958 

0 

555,060 

0 

XX 

XX 

All other coal.. ___ 

Total .. 

1.932.783 


655,060 

.2872 

3.WJS0 

Total producing, administrative and selling cost as deter¬ 
mined by the Commission.. 




6.073,44C 
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Table 2a .—Producing and Administrative Costs and Selling Costs in District No. 14 
for the 12 Months' Period. January-December 1937, as Reported by the Bureau to 

of Research and Statistics of the Commission Incorporating All Revisions and ° 

Disallowances Resulting From the Record in the Public Hearing in Docket No. 15 
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Table 2 .—Producing and Administrative Costs and Selling Costs in District No. 14 
for the 9 Months' Period, April-December 1937, as Reported by the Bureau of 
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allowances Resulting From the Record in the Public Hearing in Docket No. 15 — 
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Table 7. —Transfer of Sales Taxes From Selling Schedule to Producing and 
Administrative Schedule Year 1936 , District No. 14 


Item 

Total commercial 
mines over and un¬ 
der 50 tons daily 
capacity 

Total ascertainable 
tonnage including 
captive mines 

Tons produced, ncr finding, table 1 .~. 

Tow all other sales, per findings, table 1... 

Producing and administrative costs, per findings, table 1.— 

A Sales tax (C D. 1. item 13 h.l* . 

1.802,784 

1,876,469 

1 , 032,783 

1,876,469 

Amount 

Per ton 

Amount 

Per ton 

$5,589,953 

$2.9533 

$5, 652. 362 

$2.9245 

405 


405 


fnv (P | ) 1 111*111 15 ,, . w<Z w w m m ___-------_ 



Total addition ...--- 





405 

.0002 

405 

.0002 

Producing and administrative costs, adjusted . 

Scllln costs on coal sold commercially, per findings, table 1 . 

Deduct: 

Sales tax (C.D. 1, item 13 h) «.-. 

Selling costs on coal sold commercially, adjusted . 

Total cost, producing, administrative and selling, per findings 

table ] ........................................................... 

5.590.358 

2.9535 

5.652, 767 

2.9247 

475,988 

405 

.2537 

.0002 

475,988 

405 

. $68$ 

.0002 

475.583 

.2535 

475,583 

.2534 


3.2070 

3.2070 


3. 1781 
3.1781 

Total cost producing, administrative and selling, adjusted... 







■ Amount* for commercial mines only taken from C.D. 1-*. 


Table 8. —Transfer of Sales Taxes From Selling Schedule to Producing and 
Administrative Schedule January-December 1937 , District No. 14 


Item 

Total commercial 
mines over and un¬ 
der 50 tons daily 
capacity 

Total ascertainable 
tonnage including 
captive mines 

Tons produced iv*r findings, table 2—a _ _ _ 


1,779,007 

1,728,262 

Ton.** all other sal^, j>er findings, table 2-a.. . . 


Producing and administrative costs, per findings, table 2-a. 

Add: 

Sales tax (C.D. 1, item 15 h) 1 . .......r,r... 


Amount 

Per ton 

Amount 

Per ton 



$5, 847,965 

$3.2872 



2.150 


Sales tax (C.D. 1, item 17 a)*_..._........._ _ __ 




Total addition_ _ ____...._ 







2, 159 

.0012 

Producing and administrative costs, adjusted .... 



• 


5,850. 124 

3.2884 

Si lling costs on coal sold commercially, per findings, table 2-a . 

Deduct: 

Bales tax (C.D. 1, item 15 b.) 1 . ___............___ 





522,148 

2. 159 

.3021 

.0012 

Selling costs on coal sold commercially, adjusted ___ 





519.989 

.3009 

Total cost, producing, administrative and selling, per findings, 

table 2-a . ... 






3.5893 
3. 5893 

Total cost, producing, administrative and selling, adjusted... 









1 Amounts for commercial mines only taken from C.D. 1-a. 


MINIMUM PRICE AREA 4 

On the basis of the foregoing findings 
of fact, and after due consideration of 
all the evidence, the Commission finds 
the weighted average of the total costs 
of the ascertainable tonnage produced 
in Minimum Price Area No. 4 in the 
calendar year 1936. adjusted to give ef¬ 
fect to changes in wage rates, hours of 
employment or other factors substan¬ 
tially affecting costs, exclusive of sea¬ 
sonable changes, and to reflect as ac¬ 
curately as possible changes which have 
been established since January 1. 1936, 
to be $3,608 per ton. 

By the Commission. 

lSEA1 *J Percy Tetlow, 

Chairman . 

Dated this the 25th day of May 1939. 

No. 106-5 


MINIMUM PRICE AREA NO. 5—DISTRICT NO. 15 

Composite tabulations of cost data 
showing the weighted average of the total 
costs of the ascertainable tonnage pro¬ 
duced in District 15 in the calendar year 
1936, were submitted to the District Board 
for said District by the proper statistical 
bureau of the Commission. These tabu¬ 
lations included a separate analysis of 
the costs of strip mines and deep mines 
of over fifty tons, to which reference 
will later be made. These tabulations 
were introduced in evidence as Exhibits 
267-272, inclusive, and are identical with 
the tabulations submitted to the District 
Board with the exception of Exhibit 269. 
This last named exhibit includes a re¬ 
tabulation of the costs of mines of less 
than fifty tons daily capacity, made by 


the Bureau of Research and Statistics 
in the course of an audit of tabulations 
on June 7, 1938. This retabulation re¬ 
sulted in a net increase amounting to 
2.5 mills, an amount so small that the 
tabulations were not formally resub¬ 
mitted to the District Board prior to the 
hearing. Including this change of 2.5 
mills, the exhibits show a total produc¬ 
ing and administrative cost of $1.7967 
per ton and a selling cost on coal sold 
commercially of $0.1329 per ton, the sum 
of the two being designated as total pro¬ 
ducing, administrative, and selling cost 
and amounting to $1.9296 per ton. 

The Bureau of Research and Statistics, 
as a result of its test audit and its check 
of out-of-line Items queried by the Con¬ 
sumers’ Counsel, recommended the revi¬ 
sion and disallowance of cost items 
which, together with similar adjustments 
from evidence adduced in the record, 
total $0.0136 per net ton. Details of 
these revisions and disallowances are 
given in full in Appendix Tables 1 and 
la for District No. 15. 

Selling costs reported by mine coded as 
H-O having been shown by the evidence 
to be an estimated average discount paid 
to wholesalers, the Commission is of the 
opinion that said selling costs are un¬ 
reasonably high. The Commission finds 
that the selling costs for the years 1936 
and 1937, as reported by this producer, 
should be reduced to the average of the 
other selling costs for the District. 

Mr. W. E. Blucher, secretary of Dis¬ 
trict Board No. 15, testified on behalf of 
the District Board. This witness since 
1916 has been working for coal producing 
and wholesale companies collectively, but 
was never employed by an individual 
company. 

District Board No. 15 is composed of 
operators who are familiar with the costs 
and are representative of the different 
types of mining in the district. Upon 
the receipt of the 1936 cost data from 
the Statistical Bureau, the District Board 
made an independent check of the tabu¬ 
lations. The Board found that the totals 
at first submitted to it without separation 
of strip and deep mines were insufficient 
for the purpose of making its determina¬ 
tions. because of the great difference in 
this district between the costs of strip¬ 
ping and of underground methods. The 
Board, therefore, requested a separation 
of the two classes of mines from the Sta¬ 
tistical Bureau, and on receipt of them, 
found the tabulation for each class of 
mine to properly reflect the costs of that 
class within the district. The Board, 
therefore, determined that the tabula¬ 
tions of the Statistical Bureau were cor¬ 
rect and proposed them as its own deter¬ 
minations of the weighted average of the 
total costs of the ascertainable tonnage 
produced in District No. 15 in 1936. 
These determinations were introduced 
into evidence as a part of the Board’s 
Exhibits 290 and 291. 

However, since the Commission finds 
that the weighted average of the costs of 
selling must be computed by using as a 
divisor the total ascertainable tonnage 
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produced in a district, the computations 
set forth in Tables 1 and la for District 
No. 15 in the appendix, which incorpo¬ 
rated all revisions and disallowances re¬ 
sulting from the record as recommended 
by the Bureau of Research and Statis¬ 
tics and accepted by the district board, 
should be further adjusted to include in 
the divisor used in weighting the costs 
of selling not only coal sold commer- 


To assist District Board No. 15 in its 
determination of the adjusted costs, the 
Bureau of Research and Statistics also 
tabulated actual costs for the period, 
April 1-December 31, 1937, the latest 
period for which cost data were avail¬ 
able at the increased rate of wages ef¬ 
fective April 1, 1937, for submission to 
the District Board. Tabulations giving 
totals for strip and deep mines com¬ 
bined were forwarded under date of 
April 20, 1938. Shortly thereafter, upon 
request of the Board, a breakdown be¬ 
tween strip and deep mines was supplied. 
These tabulations were introduced into 
evidence as Exhibits 273-280. They 
were transmitted to the Board with the 
statement that they represented the re¬ 
ports available at the date of tabulation 
and were subject to change by the addi- 


cially but also all other tonnage pro¬ 
duced in the district. 

The Commission therefore finds that 
the weighted average of the total costs 
of the ascertainable tonnage produced in 
District 15, the weighted average of the 
total costs of strip mines over fifty tons 
daily capacity, and the weighted average 
of the total costs of deep mines over 
fifty tons daily capacity, are as follows: 


tion of late reports and upon completed 
review. At a later date the Bureau of 
Research and Statistics completed its 
review of the costs of the last nine 
months of 1937 and prepared final tabu¬ 
lations which were introduced into the 
record as Exhibits Nos. 281-285. 

These tabulations were likewise sub¬ 
jected to the test audit of the Bureau of 
Research and Statistics and to examina¬ 
tion for possible extension into 1937 of 
the out-of-line items queried for 1936 
by the Consumers’ Counsel. As a result, 
certain revisions and disallowances were 
recommended by the Bureau of Research 
and Statistics and approved and ac¬ 
cepted by the District Board. Details 
regarding the 1937 revisions and disal¬ 
lowances together with similar evidence 
adduced at the hearings are given in 


full in Appendix Tables 2 and 2a for 
District No. 15. 

Particular attention was given by the 
Bureau of Research and Statistics to test¬ 
ing the representativeness of the -ost 
record for the nine months of 1937 in :his 
district. The completed review of the 
nine-month costs (Exhibits 281-285) re¬ 
sulted in an increase over the prelim¬ 
inary tabulations for the same period 
(Exhibits 273-280) of $0.0765 in the in¬ 
dicated cost per ton. This relatively 
large increase was found to be due partly 
to the addition in the final tabulation of 
late reports from higher cost under¬ 
ground mines, but chiefly to the inclu¬ 
sion of idle-month charges which had 
been omitted in the preliminary tabula¬ 
tions. Such idle-month charges, as has 
been previously stated, were admitted 
only when the mine in question was con¬ 
tributing actively to the supply of coal at 
some time during the year. In District 
15, however, it was found that the idle- 
month charges were concentrated in the 
months of April and May. These 
months, we find, were abnormal in that 
the usual summer decline was intensified 
in 1937 by idle time associated with re¬ 
newal of the wage agreement which ex¬ 
pired March 31, and inclusion of these 
abnormal months would tend to make 
the costs unduly high. The District 
Board agreed that the inclusion of the 
abnormal idle-month charges in Aprilr- 
May would unduly increase the costs. 

That the nine-month average for 1937 
is not representative of costs for the full 
year under the new wage scale is further 
indicated by Exhibit 286, which compares 
the rate of production of January-Mareh 
1938 with that of Aprll-December 1937. 
This exhibit shows that the average 
monthly production for the first quarter 
of 1938 was 14.9 per cent greater than 
the average for the last nine months of 

1937. The comparison proved beyond 
doubt that as far as the factor of tonnage 
is concerned, the average costs of pro¬ 
duction in the nine months of 1937 would 
be higher than the average for the entire 
coal year, including the first quarter of 

1938. If, however, the abnormal months 
of April-May are excluded, the average 
monthly rate for the seven-months’ 
period June to December 1937 is found 
to be almost identical with that for the 
first quarter of 1938. In the opinion of 
the Bureau of Research and Statistics 
the seven-month costs for June-Deceni- 
ber would be representative of the total 
costs for the whole coal year 1937-38, 
exclusive of the abnormal months of 
April and May. It accordingly calcu¬ 
lated the average seven-month costs for 
each one of the classifications of mines 
covered by Exhibits 281-285 inclusive, 
and included them in the final columns 
of these exhibits. 

It was also necessary to test the 1937 
cost data as to the relative proportions 
of strip and deep mines covered by the 
compilations. In District No. 15 thure 


Weighted Average of the Total Costs per Ton in the Calendar Year 1936 
TOTAL STRIP MINES OVER SO TONS DAILY CAPACITY 


(Incorporating all revisions and disallowances resulting from the record, Including the revision of 2.5 mills resulting 
from retabulation of mines under 50 tons daily capacity. Sales taxes arc here charged to producing and adminis¬ 
trative cost rather than to selling costl 


- 

Tons 

(1) 

Adjusted 
cost per 
ton 

(2) 

Amount 

(3) 

Weighted 
average of 
total tons 
produced 

(4) 

(3+1) 

Producing and Administrative Cost: 

Tons produced, 1930 __...__......._...._ 

4,415,504 

4,384,185 
31, 109 

$1. 4570 

. 1429 

0 

$0,568,757 

626,406 

0 

$1.4876 

XX 

XX 

Reasonable selling cost: 

Tons sold commercially---- 

Alt other coal ______...._..._ 

Total. 

4,415,594 


626. 406 

. 1419 

Total producing, administrative, and selling cost as 
determined by the Commission.... 



7,195,163 

1.6295 





TOTAL DEEP MINES OVER 50 TONS DAILY CAPACITY 


Producing and administrative cost: 

Tons produced, 1930 . _............._.................. 

2,101,142 

1,650,632 
450, 510 

$2.2888 

.1156 

0 

$4.811,279 

190,85S 

0 

$2.2898 

XX 

XX 

Reasonable selling cost: 

'Tons sold commercially___..._..._ 

All other cool...-... - 

Total... . 

2,101.142 

- ..... 

190,858 

.0909 

Total producing, administrative, and selling cost as de¬ 
termined by the Commission. 



5,002,137 

2 3807 





TOTAL ASCERTAINABLE TONNAGE, INCLUDING CAPTIVE MINES 


Producing and administrative cost: 

Tons produced, 1936------ 

Reasonable selling cost: 

Tons sold commercially._........_..........._ 

7,030,072 

6,537,520 

492,552 

$1.7891 

. 1269 

0 

$12, 677, 504 

829,58*1 

0 

$1.7891 

XX 

XX 

All other coal.... 

Total.... 

7,030,072 


829,584 

. 1180 

Total producing, administrative, and selling cost as 
determined by the Commission..... 



13,407,088 

1.9071 
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is a large difference averaging 60 to 70 
cents per ton between the costs of the 
strip mines as a group and the under¬ 
ground mines as a group. It is obvious 
that any average for both groups of 
mines will be much affected by the rela¬ 
tive proportion of the two which are in¬ 
cluded. As most of the strip coal comes 
from large producers maintaining ade¬ 
quate accounting departments, the cost 
reports from strip mines are received 
promptly, but it is difficult to get reports 
from the smaller underground mines. 
Hence, the Bureau took precautions 
against the possibility of statistical bias 
in the cost tabulations which might arise 
through adequate coverage of the low- 
cost strip mines and incomplete cover¬ 
age of the higher-cost deep mines. In 
the tabulations for 1936 the coverage for 
the two classes of mines was properly 
balanced. In the tabulations for 1937, 
as introduced in Exhibit 281, there was a 
relatively more complete coverage of the 
strip mines than of the underground 
mines, so that the average of the reports 
received for 1937 was unduly affected by 
the low costs of the strip mines and did 
not faithfully reflect the weighted aver¬ 
age cost of all coal produced in the dis¬ 
trict. Independent evidence supplied by 
the State mine inspectors of Kansas, 
Missouri, and Oklahoma, summarized in 
Exhibit No. 287, shows that there was 
no significant change in the relative pro¬ 
portions of strip and underground coal 
in District 15 from 1936 to 1937. The 
strip and the deep mines were therefore 
given the same relative importance in 
1937 as in 1936. A summary statement 
showing the results thus obtained was 
introduced in the record as Exhibit No. 
288 entitled “Computation of weighted 
average costs in District No. 15 in the 
seven-month period June-December 
1937, assuming the same proportions of 
strip and deep-mined coal which were 
reported in 1936.” 

As a further aid to the determination 
of the adjusted costs, the Bureau of Re¬ 
search and Statistics also computed ad¬ 
justments for two factors not fully re¬ 
flected in the seven-month costs for the 
year 1937; namely, the Federal Unem¬ 
ployment tax and the full incidence of 
the tax under the Bituminous Coal Act. 
These adjustments are determined sep¬ 
arately for strip and underground mines 
of over 50 tons daily capacity and for the 
total ascertainable tonnage. The com¬ 
putation of the actual seven-months’ 
cost for June-December 1937, as ad¬ 
justed, and incorporating also all revi¬ 
sions and disallowances, gives the follow¬ 
ing result: (Details in Appendix, Tables 
Nos. 3, 4, and 6. District No. 15. Such 
adjustments as may be necessary to pro¬ 
vide for the inclusion of tonnage other 
than coal sold commercially in the 
weighting of the cost of selling appear in 
subsequent findings herein.) 


Bureau of Research and Statistics ' Com¬ 
putation of the Actual Costs of June- 
December 1937 in District No. 15, Ad¬ 
justed for Federal Unemployment Tax 
and Bituminous Coal Act Tax 


[Incorporating all revision* and disallowances resulting 
from the record. See Appendix Table 6 for District 
No. 15] 



Total 

strip 

mines 

over 

50 tons 
dnily 
capac¬ 
ity 

Total 

deep 

mines 

over 

50 tons 
daily 
cniMic- 
Ity 

Total 
ascer¬ 
tainable 
ton nave 
including 
mines 
under 

50 tons 

1. Producing and adminis¬ 




trative cost .. 

$1.6162 

$2.4143 

$1.0128 

2. Selling costs per ton on 




coal sold commercially* 

.1611 

. 1254 

. 1348 


1 Sales taxes and the tax payable under the Bituminous 
Coal Act are here charged to producing and administra¬ 
tive cost rather than to selling cost. 


District Board No. 15, in making its 
determination of the adjusted costs, had 
before it data from the Statistical Bu¬ 
reau on costs in the calendar year 1936, 
data from code members producing 82.54 
percent of the district tonnage on the in¬ 
crease in their costs since 1936 (Exhibit 
290), and the preliminary data from the 
Statistical Bureau covering the costs of 
April-December 1937 (Exhibits 273-280). 
The last-named figures, though including 
mines active in April and May, include no 
charges on mines entirely idle in those 
months. The Board found it necessary to 
adjust separately the costs of strip mines, 
deep mines, and small mines under 50 
tons. It accepted the Commission’s data 
for 1936, so broken down, as correct and 
made its adjustments by increasing or 
decreasing the 1936 figures to take care 
of any subsequent change that had taken 
place. It was the judgment of the Board 
that no change had occurred in the rela¬ 
tive tonnage of deep and strip mines in 
the district (Exhibit 291), a conclusion 
which is confirmed by the independent 
evidence of the State mine departments 
(Exhibit No. 287). The Board’s deter¬ 
mination of the weighted average of the 
total costs of the ascertainable tonnage 
produced in District No. 15, as adjusted, 
was $2.0481 (Exhibit 291). This figure 
required some adjustment to properly re¬ 
flect the increase in the Federal Unem¬ 
ployment tax and the revisions and dis¬ 
allowances recommended by the Bureau 
of Research and Statistics as a result of 
its test audit and its check of out-of-line 
items. With modifications for these fac¬ 
tors, the Board’s determinations of the 
adjusted costs of strip and deep mines 
over 50 tons daily capacity and of the 
total ascertainable tonnage including the 
small mines under 50 tons are shown be¬ 
low. The figures represent the weighted 
average of the total costs in the calendar 
year 1936, so adjusted. (Details are given 
in Appendix Table 5, for District No. 15. 


Such adjustments as may be necessary 
to provide for the inclusion of tonnage 
other tlian coal sold commercially in the 
weighting of the cost of selling appear 
in subsequent findings herein.) 

District Board's Determination of the 
Adjusted Costs of the Total Ascertain¬ 
able Tonnage in District No. 15 


[Incorporatim? all revisions and disallowances resulting 
from the record. Sec Appendix Table 5 for District 
No. 15] 



Total 
strip 
mines 
over 50 
tons 
daily 
capac¬ 
ity 

Total 
deep 
mines 
over 50 
tons 
daily 
capac¬ 
ity 

Total as¬ 
certain¬ 
able ton¬ 
nage in¬ 
cluding 
mines 
under 50 
tons daily 
capacity 

1. Producing and adminis¬ 




trative cost *_^. 

$1.8156 

$2. 4274 

$1.9102 

2. Selling costs per ton on 




cool sold commercially •.. 

.1482 

.1447 

.1387 


* Sal® 5 la* and the tax payable under the Bituminous 
Coal Act are here charged to producing and adminis¬ 
trative expense rather than to selling cost. 


The Board’s determination is thus 
substantially identical with the inde¬ 
pendent computation of the Bureau of 
Research and Statistics, which amounts 
to $2.0476, although the two were de¬ 
rived by different methods. The Dis¬ 
trict Board did not have before it the 
Commission’s completed review of the 
1937 costs, introduced as Exhibits 281- 
285. The figures selected by the Board 
from inspection of the preliminary data 
in the light of its expert knowledge were 
in fact very close to those finally de¬ 
veloped by the Bureau of Research and 
Statistics. The detailed studies of the 
Bureau, giving due consideration to 
idle-month charges, eliminating the ab¬ 
normal months of April-May, and test¬ 
ing the proportions of strip and under¬ 
ground coal, yield a result which checks 
within a few mills per ton the conclu¬ 
sions previously arrived at by the Dis¬ 
trict Board. 

Since the two sets of computations 
confirm each other, the Commission 
finds that the determinations of the 
District Board are an accurate reflection 
of the adjusted costs in District No. 15. 

On the question of reasonable selling 
costs for District No. 15. a witness for 
the District Board testified that he has 
had knowledge of selling costs within 
District 15 for many years, and that 
from time to time he has’ made com¬ 
parative figures for various producers 
and wholesalers. He expressed the 
opinion that a selling cost of $.1512 is 
a reasonable selling cost. This figure is 
the District Board’s original computa¬ 
tion of the average selling cost as shown 
in Exhibit 291 and includes $.0068 per 
ton in taxes levied under the Coal Act 
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(Appendix Table 5). Transferring the 
Coal Act tax and sales taxes from sell¬ 
ing to producing-administrative expense, 
and incorporating all revisions and dis¬ 
allowances resulting from the record, 
the Board’s determination of average 
selling cost is reduced to $.1387 per ton. 
After transferring the Coal Act tax and 
sales taxes, and incorporating all revi¬ 
sions and disallowances resulting from 
the record, the independent determina¬ 
tion of the Bureau shows a selling cost 
on commercial coal of $.1348 per ton 
which is almost identical with the Dis¬ 
trict Board’s determination as adjusted 
and which affords statistical confirma¬ 
tion of the Board’s determination. 


The Commission is of the opinion that 
actual records of costs incurred in the 
selling of coal sold commercially con¬ 
stitute the best evidence available of 
the reasonable selling costs of such coal. 
The Commission also finds from the 
evidence in the record that such actual 
records of selling costs incurred in the 
selling of coal sold commercially are 
reasonable selling costs. 

The Commission therefore finds that 
the reasonable costs for coal sold com¬ 
mercially in District 15 is $0.1387 per 
ton. 

The adjusted costs of the ascertain¬ 
able tonnage produced in District 15 are 
as follows: 


December 1937 as reported by the Bureau 
of Research and Statistics of the Com¬ 
mission incorporating all revisions and 
disallowances resulting from the record 
in the public hearing in Docket No. 15 . 
(June-December, 1937, Strip and deep 
mines.) 

Table 3 .—Adjustments for Federal Un¬ 
employment and Bituminous Coal Act 
Taxes applied to the revised costs incor¬ 
porating therein all revisions and disal¬ 
lowances resulting from the public hear¬ 
ing in Docket No. 15. (Commercial and 
captive, 7 months, June-December 1937.) 

Table 4 .—No Table 4 was prepared for 
this district. 

Table 5.—District Board’s determina¬ 
tion of the adjusted costs of strip and 
deep mines of over 50 tons daily capacity 
and of the total ascertainable tonnage in 
District No. 15 revised to incorporate all 
changes and disallowances resulting 
from the record in the public hearing in 
Docket No. 15. 

Table 6 .—Bureau of Research and 
Statistics’ computation of the actual 
costs of June-December, 1937, in District 
No. 15, adjusted for all factors opera¬ 
tive since January 1 , 1938, for which 
proof was supplied in the record. 

Table 7 .—Transfer of Sales Taxes from 
Selling Schedule to Producing and Ad¬ 
ministrative Schedule, Year 1936. 

Table 8 .—Transfer of Sales Taxes from 
Selling Schedule to Producing and Ad¬ 
ministrative Schedule, June-December 
1937. 


District Board's Determination of the Adjusted Costs of All Ascertainable Tonnage 

in District No. 15 


| Revised to incorporate all changes and disallowances resulting from the record (see Appendix Tab!© 5) and farther 
adjusted to reflect the inclusion in the divisor for selling costs of the total tonnage produced in the district] 



Tons 

CD 

Adjusted 
cost per 
ton 

(2) 

Amount 

(3) 

Weighted 
average of 
total tons 
produced 

(4) 

(3+0 

Producing and administrative cost: 

Tons produced, 1936 . _..........._ 

7,030,072 

6,537.520 
492,552 

$1.9102 

. 13S7 

0 

$13,428,844 

906,754 

0 

$1.0102 

0 

0 

Reasonable selling cost: 

Tons sold commercially. _-_ 

All other coal... _ _..........______ 

Total........ 

7.030.072 


906.754 

. 1290 

Total producing, administrative, and selling cost as de¬ 
termined by the Commission.... 




14,335,608 

2.0392 





The Commission, therefore, finds that 
the weighted average of the total costs 
of the ascertainable tonnage produced 
in District No. 15 in the calendar year 
1936, as adjusted. Is $2.0392. 

DISTRICT NO. 15—APPENDIX 

Table 1 .—Producing and administra¬ 
tive costs and selling costs in District No. 
15 for the year 1936 as reported by the 
Bureau of Research and Statistics of 
the Commission incorporating all revi¬ 
sions and disallowances resulting from 
the record in the public hearing in 
Docket No. 15. 

Table la .—Producing and administra¬ 
tive costs and selling costs in District No. 
15 for the year 1936 as reported by the 
Bureau of Research and Statistics of 
the Commission incorporating all revi¬ 
sions and disallowances resulting from 
the record in the public hearing in 
Docket No. 15. (Strip and deep mines.) 

Table 2 .—Producing and administra¬ 
tive costs and selling costs in District No. 
15 for the nine months' period, Aprii- 
December 1937 as reported by the Bu¬ 
reau of Research and Statistics of the 
Commission incorporating all revisions 
and disallowances resulting from the 
record in the public hearing in Docket 
No. 15, April-December 1937. 

Table 2a .—Producing and administra¬ 
tive costs and selling costs in District No. 
15 for the seven months’ period, June- 


Table 1 .—Producing and Administrative Costs and SeUing Costs in District No. 15 
for the Year 1936 as Reported by the Bureau of Research and Statistics of the 
Com?nission Incorporating All Revisions and Disalloivances Resulting From the 
Record in the Public Hearing in Docket No. 15 


Classification 

Rec¬ 

ord 

page 

No. 

Mine 

code 

No. 

Cost 

form 

item 

No. 

Producing and administra¬ 
tive costs 

Selling costs on coal sold 
commercially 

Total 

cost. 

pro¬ 

duc¬ 

ing, 

ad¬ 

min- 

1st™- 

tivc 

and 

selling 

Tons 

Amount 

Per 

ton 

Tons 

Amount 

Per 

ton 

Total commercial and cap¬ 
tive, over 50 tows: 

Original totals, C.D. 15-1, 
Exhibit 267.. 

304 

307 

310 



6,536,711 

$11,469,235 

-11,161 

— Z 344 
-4,856 
-11,187 
-55 
-733 
-922 
—2,415 
-451 

$1. 7546 

6,055.056 

-264 

$858,967 

-15,728 

$1.1419 

$1.80 AS 

Net change from test audit 
of June 3... 



Items queried by Consum¬ 
ers Counsel and disal¬ 
lowed (all such items re¬ 
lated to commercial 
mines)_ 

n 

D-K 

18 g. 

7 a. 

18 g. 

% 
6 c. 
20 
10 c. 

14 




— 

Development disallowance. 
Not revisions_ 

















o-k 

U-M 

U-M 

1-C-M 

FI-0 

B-K 







311 

312 



















'~309 




-20.920 
-3.387 
-40,035 



-19.975 

-19,975 

-56.743 
-90,867 


-19,975 
-20,239 


__ 

_ 


Revised total.. 




6.516,736 

11,378,368 

1.7460 

6.034,817 

818.932 

.1357 

1.8817 

Mines under 50 tons: 

Original totals, C. D. 15-2, 
Exhibit 269. .. 

305 



513,336 

1,197,468 

2.3327 

502,703 

12,320 

.0245 

2.3572 

Net change from test audit 



Items queried by Consum¬ 
ers Counsel and disal¬ 
lowed.. . 
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■See footnotes at end of table. 
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Table 2. — Producing and Administrative Costs and Selling Costs in District No. 15 Table 2a.— Producing and Administrative Costs and Selling Costs in District No. 15 

for the 9 Months’ Period. ApriUDecember 1937. as Reported by the Bureau of for the 7 Months ' Period, June-December 1937 . Strip and Deep Mines, as 

Research and Statistics of the Commission Incorporating All Revisions and Reported by the Bureau of Research and Statistics of the Commission, Incorpo - 

Disallowances Resulting From the Record in the Public Hearing in Docket rating All Revisions and Disallowances Resulting From the Public Hearing in 

No. 15 —Continued Docket No. 15 —Continued 
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Table 3. —Adjustments for Federal Unemployment and Bituminous Coal Act Taxes 
Applied to the Revised Costs , District No. 15-A1C, Commercial and Captive. 7 
Months. June-December 1937, as Reported by the Bureau of Research and 
Statistics of the Commission , Incorporating Therein All Revisions and Disallow¬ 
ances Resulting From the Public Hearing in Docket 15 —Continued 
L COMPUTATION OF ADJUSTMENTS 
[Following methods in Exhibit No. 289, District No. 15 A-l and A-2J 


MifW* over 50 tons daily: 

Producing and administrative cost: 

Unemployment tax. 

As shown in C. D. lc.-.. 

Effect of changes resulting from audit, otc. 


Revised as result of audit, etc.. 


bituminous Coal Act tax--..... 

(Tax paid on items 1 and 2 coal): 

As shown in C. D. lc.-. 

Effect of changes resulting from audit, etc.. 


Revised as result of audit, etc--- 


Belling costs on coal sold commercially: 

bituminous Coal Act tax... 

(Tax paid on item 4 coal): 

As shown In C. D. lc. 

Effect of changes resulting from audit, etc. 


Revised as result of audit, etc—.— 

Net adjustment—Mines over 50 tons daily. 


Mines under 50 tons daily: 

Producing and administrative cost: 

Unemployment tax (taken at one-half of mines over 50 
tons).......... 

bituminous Coal Act tax (taken at same as mines over 
50 tons)... 


Net adjustment—mines under 50 tons daily. 


Cost 

form 

item 


10 k 


2,818, 543 
+2.257 


2,820,800 


101 


2,818. M3 
+2,257 


2,820,900 


151 


1937 costs—strip 


Tons Amount Per ton 


2,7V1.551 
+257 


2,791,808 


$33,584 


33,584 


452 


452 


22.977 


22,977 


$0.0119 


.0119 


.0002 


.0002 


.0082 


.0082 


Adjust¬ 

ment 

increase 

(decrease) 


i $0.0000 


*.0098 

.0158 


»(. 0082) 
.0070 


* Increase from 2% to 3% for 1938 reflected by one-half of 1937 cost per ton. 

* Increase to reflect full incidence of 1 cent per ton. 

» Eliminated as full incidence Is reflected in (b). 

Not*.—T his table is submitted only to show adjustments for Federal Unemployment Tax and Bituminous 
Coal Act tax necessary for strip mines. All pertinent data entered on preceding tablo combining deep and strip 
mines. Adjustment for mines under 50 tons daily based on deep mine adjustments. 

H. COMPUTATION OF ADJUSTED COSTS 
[Following methods in Exhibit Nos. — , District No. — , A-3[ 


Total mines over and under 50 tons 
daily 


Total producing and administrative 

cost: 

l. Mines over 50 tons daily . . . 

2- Mines under 50 tons daily. 

3. Total..... 

Selling cost on coal sold commercially: 

4. Mines over 50 tons daily .. 

5. M ines under 50 tons daily. 

6 Total.... 

Total producing, administrative and 
selling costs: 

Mines over 50 tons daily (line 1+ 

line 4).. 

Mines under 50 tons daily (line 2+ 

line 5).... 

Total (line 3 + line 6) _ 


Net tons 


1936 


Nine 

months 

1937 


Cost determination 


Statistical bureau 
data 


Year 

1936 

( 1 ) 


Per ton 


9 months 
1937 ■ 


( 2 ) 


Per ton 


1937 com¬ 
pared 
with 
1936 
( 2 - 1 ) 

(3) 


Per ton 


Not dia^M inadju^d ootts caused by the revisions and disallowances result- 

->. 


Net change—increase or (decrease). 


No. 106-6 


Producing 
and admin¬ 
istrative cost 
per ton 


Adjust¬ 
ments to 
reflect 
current 
costs 

(4) 


Per ton 


Selling 
cost per 
ton 


Adjusted 

cost 


(5) 


Per ton 


Total 
cost per 
ton 


Table 5 . —District Board’s Determina¬ 
tion of the Adjusted Costs of Strip and 
Deep Mines of Over 50 Tons Daily Ca¬ 
pacity and of the Total Ascertainable 
Tonnage in District No. 15 Revised to 
Incorporate All Changes and Disallow¬ 
ances Resulting From the Record in 
the Public Hearing in Docket No. 15 



Total 

strip 

mines 

Total 

deep 

mines 

Total 
ascertain¬ 
able ton¬ 

Item 

over 50 
tons 

over 50 
tons 

nage In¬ 
cluding 


daily 

capac¬ 

ity 

daily 

cajtac- 

ity 

mines 
under 50 
tons daily 
cajjacity» 

Producing and administra¬ 




tive costs: 

District Board's deter¬ 
mination as presented 
in record. Exhibit No. 




•jyi . 

$1.6040 

$2.4125 

$1.8969 

Transfer of Sales Tax from 

Selling schedule to pro¬ 
ducing and adminis¬ 




trative schedule i>er 
Table 7. 

+. 0001 

+.0006 

+.0002 

Deductions resulting from 

revisions and disal¬ 
lowances on tabula¬ 
tions of Statistical 




Division: 

For 1936, Appendix 




Table la*. 

-.0044 

-.0121 

-.0078 

Additions resulting from 
retabulation of mines 
under 50 tons daily ca¬ 
pacity in audit oftabula- 
tions of June 7,1938, not 
submitted to District 
Board prior to hearing 
(Exhibit m Tr. 308) 1 




........ 


+.0022 

Additions of any items 



overlooked by the 
Board which were 
fully proved In the 




record: 

Increase In Federal Un¬ 




employment tax *. 

+.0000 

+.0166 

+.0094 

Transfer of Coal Act tax 


from selling schedule to 
producing and admin¬ 
istrative schedule, plus 
adjustment to reflect 




full incidence of tax. 

+.0009 

+.0098 

+.0093 

Total producing and 
administrative. 

1.6156 

2.4274 

1.9102 

Selling costs on coal sold 



commercially: 

District Board’s deter¬ 
mination as presented 
in record. Exhibit No. 




291. .. 

.1592 

.1661 

.1512 

Transfer of Sales Tax 

from selling .schedule to 




producing and adminis¬ 
trative schedule per 




Table 7 .. 

0001 

-.0008 

-.0002 

Deductions resulting from 

revisions and disal¬ 
lowances on tabula¬ 
tions of Statistical 
Divisions: 




For 1936, Appendix 




Table la *..... 

-.0035 

-. 0132 

-.0058 

Addition resulting from 

retabulation of mines 
under 50 tons daily 




capacity, in audit o* 
tabulations of June 7, 
1938, not submitted to 
District Board prior to 




hearing (Exhibit 269. 
Tr.308) *. 



+.0003 

Transfer of Coal Act Tax 



from selling schedule to 




producing and adminis¬ 
trative schedule. 

-.0074 

-.0074 

-.0068 


Total selling cost. 

. 1482 

.1447 

.1387 

Total producing, adminis¬ 




trative, and selling costs: 
District Board's deter¬ 
mination as presented 
in record. Ex. No. 295.. 

1.7632 

2.5786 

2.0481 

Sales Tax adjustment- 

net.. 

Net deductions or addi¬ 

.0000 

-.0002 

.0000 

tions resulting from 





Norn—See footnote# at end of table. 
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Table 5. —District Board’s Determina¬ 
tion of the Adjusted Costs of Strip and 
Deep Mines of Over 50 Tons Daily Ca¬ 
pacity and of the Total Ascertainable 
Tonnage in District No. 15 Revised to 
Incorporate All Changes and Disallcno- 
ances Resulting From the Record in 
the Public Hearing on Docket No . 15— 
Continued 


Item 

Total 
strip 
mines 
over 50 
tons 
daily 
capac¬ 
ity 

Total 
deep 
mines 
over 50 
tons 
daily 
capac¬ 
ity 

Total 
ascertain¬ 
able ton¬ 
nage in¬ 
cluding 
mines 
under 50 
tons daily 
capacity 

record, as indicated by 
items above. 

4*0006 

—f.0063 

4-$-0098 


Total producing, ad¬ 
ministrative and 
selling costs. 

1.7638 

2.6721 

2.0489 



* Note that figures also include captive mines. 

* The District Board ‘ made their correction for 1937 
based upon the 1936 figures, either minusing or pluslng 
to take care of any change tliat might have taken place” 
(Tr. 343). The Board likewise approved ihe recom¬ 
mendation of the Bureau of Research and Statistics as 
to the test audit and investigation of out-of-line items 
(Tr. 346-347). (See also Exhibits 290 and 291.) It 
would therefore appear necessary to deduct from the 
Board’s determinations any disallowances or revisions 
proved to be applicable to the cost data for 1936. (Sec 
Appendix Table I.) 

* District Board No. 15 submitted its final cost de¬ 
terminations Juno 4, 1938 (Ex. 291), and accepted as 
accurate the cost data from Statistical Bureau No. 15. 
transmitted to it by the Commission (Tr. 342). In the 
audit of tabulations. June 7, 1938, the Bureau of Re¬ 
search and Statistics made a complete re tabulation of the 
reports for small mines of under 50 tons daily capacity 
in District No. 15 (Tr. 307), which resulted in a net 
increase in the District total coat of $0.0025 per ton (Ex. 
269, Tr. 308). As the change was negligible It was not 
formally submitted to the District Board prior to the 
hearing. The $0.0025 increase is here properly appor¬ 
tioned between producing-administrative expense and 
selling cost. 

< District Board dkl not compute the Increase in cost 
resulting from the raising of Federal Unemployment tax 
from 2 percent to 3 percent effective January 1, 1938. 
The adjustments shown here for this item are those 
computed by the Bureau of Research and Statistics in 
Exhibit 289 (Tr. 332) 

* Analysis of the District Board's Exhibit 291 which Is 
derived in part from Commission Exhibits 273, 280, and 
277. riving preliminary costs for April* Decern her. 1937, 
indicates that the Board’s computation includes tax 
payments under the Coal Act in the reported selling cost 
amounting to $0.0074 per ton for strip mines over .V) tons 
daily capacity »»nd $0.0074 per ton for deep mines over 
50 tons daily capacity, with allowance for the smull 
mines of less than 50 tons the amount included in selling 
cost? for the total ascertainable tonnage Is $0.0071. 

These amounts of $0.0074 and $0.0071 per tun are elimi¬ 
nated from the selling schedule and transferred to the 
producing and administrative cost schedule. At the 
same time there are added to the producing-adminlstra 
live schedule such amounts as are necessary* ($0.0025 in 
the ease oft strip mines. $0.0024 in the case of doep mines, 
and $0.0025 for mines under 50 tons daily capacity>. to 
equal the tax of one cent per ton payable under the Coal 
Act. including amounts already charged to producing 
and administrative costs. 


Table 6. —Bureau of Research and Sta¬ 
tistics’ Computation of the Actual 
Costs of Junc-December 1937, in Dis¬ 
trict No. 15. Adjusted for All Factors 
Operative Since January 1 , 1938 , for 
Which Proof Was Supplied in the 
Record 


[Incorporating also all revisions and disallowances 
resulting from the record] 





Total 


Total 

Tot.il 

ascertain¬ 


strip 

deep 

able ton¬ 


mines 

mines 

nage in¬ 

Item 

over 

over 

cluding 

50 tons 

50 tons 

mines 


daily 

daily 

under 


capac¬ 

capac¬ 

50 tons 


ity 

ity 1 

daily 
capacity ‘ 

Producing and administra¬ 




tive cost: * 

Actual costs June-Dccem- 




ber 1937 with adjust¬ 
ments for Federal Un¬ 
employment and Bitu¬ 
minous Coal Act taxes 
(incorporating all re¬ 
visions and disallow¬ 
ances) appendix table 3. 

$1.6157 

$2. 4127 

$1.9121 

Transfer of sales tax from 




selling schedule to pro¬ 
ducing and administra¬ 
tive schedule per table8. 
Adjustments for other fac¬ 

-f. 0005 

+.0016 

4-. 0007 

tors operative str.«rj an. 




1. 19.38. proposed by 
District Board and es¬ 




tablished by the record. 

None 

None 

None 

Total producing ami 
administrative_ 

1.6162 

2. 4143 

1.9128 

Selling costs on coal sold 




commercially:» 

Actual costs J une-Decem¬ 
ber 1937 with adjust¬ 
ments for Federal Un¬ 
employment and Bi¬ 
tuminous Coal Act 
taxes (incorporating all 
revisions and disallow¬ 
ances) appendix table 3. 

Transfer of sales tax from 

.1516 

.1274 

. 1356 

selling schedule to pro- 





Note.—S ee footnotes at end of taWo. 


Table 6.— Bureau of Research and Sta¬ 
tistics’ Computation of the Actual 
Costs of June-December 1937 . in Dis¬ 
trict No. 15, Adjusted for All Factors 
Operative Since January 1 . 1938, /or 
Which Proof Was Supplied in the 
Record —Continued 


[Incorporating also nil revisions and dfsallowan.^ 
resulting from the record) 


Item 

Total 

strip 

mines 

over 

50 tons 
daily 
capac¬ 
ity 

Total 

deep 

mines 

over 

60 tons 
daily 
eaiwc- 
ity 

Total 
ascertain, 
able ton¬ 
nage in¬ 
cluding 
mines 
under 

50 tons 
daily 
capacity 

duefng and administra¬ 
tive sehodue per table 8 

-$.0005 

-$.0020 

—10 0003 

Adjustments for other 
factors operative since 
Jan. 1, 1938, proposed 
by District Board and 
established by the rec¬ 
ord .. . 

None 

None 

None 

Total selling cost. 

. 1511 

.1254 

.1348 

Total producing, adminis¬ 
trative, and selling cost: 

A ctua 1 cost s J u ne-1 )ecem- 
her 1937 with adjust¬ 
ments for Federal Un¬ 
employment and Bi¬ 
tuminous Coal Act 
taxes (incorporating all 
revisions and disallow¬ 
ances) nppendix table 3. 

1.7673 

2. 5401 

2.0477 

Bales tax adjustment, net. 

.0000 

-.0004 

- 0001 

Total adjustments for 
other factors operative 
since Jan. 1, 1938, as 
itemized above. 

None 

None 

None 

Total producing, ad¬ 
ministrative, and 
selling costs. 

1.7673 

2.531*7 

2 0476 


1 Note that figarcs also include capitive mines. 

»Thc tax payable under the Bituminous Coal Act is 
charged to producing and administrat ive expense r. thtr 
than to »dling cost. 


Table 7. —Transfer of Sales Taxes From Selling Schedule to Producing and 
Administrative Schedule Year 1936, District No. 15 


Item 

Total strip mines 
over 50 tons daily 
capacity 

Total deep mines 
ox'er 50 tons daily 
capacity 

Total ascertainable 
tonnage includ¬ 
ing captive mines 

Tons produced, per findings table 1-a... 

4,415,594 

4,384,185 

2,101,142 
1,650,632 

7.030.072 
6,537.520 

Tons all other sales, per findings table 1-a. 

Producing and administrative costs, per findings 
table 1-a. 

. Amount 

Per ton 

Amount 

Per ton 

Amount 

Per ton 

$6,568,398 

$1. 4875 

$4.809,970 

$2.2892 

$12,575,836 

$1.7889 

Add: 

Bales tax (C.D. 1, item 13 h.) 1 _ 

359 


1.309 


1,668 


Sales tax (C.D. 1, Item 15 a.) 1 . 




Total addition. 

359 

.0001 

1,309 

.0006 

1.668 

.0002 

Producing and administrative costs, adjusted. 

6, 568.757 

l. 4876 

4,811.279 

2.2898 

12. 577.504 

L 7891 

Selling costs on coal sold commercially, per find¬ 
ings table l-a... 

626,765 
359 

. 1430 
.0001 

192, 167 
1,309 

.1164 

.0003 

831.252 

1.668 

.1271 

.0002 

Deduct: Sales tax (C.D. 1, item 13 h)».... 

Selling costs on coni sold commercially, adjusted.. 

Total cost, producing, administrative and selling, 
per findings table 1-a. 

626,406 

. 1429 

190,858 

.1156 

829.584 

.1269 

L9100 

l. »M0 


1.6305 

1.6305 


2.4056 

2.4054 

_ 

Total cost, producing, administrative and 
selling, adjusted_______ 







» Amounts for commercial mines only taken from C.D. 1-a. 
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Table 8. —Transfer of Sales Taxes From Selling Schedule to Producing and 
Administrative Schedule June-December 1937, District No. 15 


Item 

Total strip mines 
over 50 tons daily 
capacity 

Total deep mines 
over 50 tons daily 
capacity 

Total ascertainable 
tonnage includ¬ 
ing captive mines 

Tons produced, per findings, table 2-a . 

Tons all other sales, per findings, table 2-*. 

producing and administrative costs, per findings, 

tabic 2-ft-—------- 

2,820,800 

2.791,80S 

948,484 

731.780 

4,058.406 

3,800,913 

Amount 

Per ton 

Amount 

Per ton 

Amount 

Per ton 

*4.512.892 

$1. 5999 

$2,263. 403 

$2.3803 

$7,470, 788 

$1.8408 

A SoU« tax <C. D. 1. item 15 h) «. 

c.i., t.«r /P D 1 itom 17 ft) 1 . __ 

1,451 

43 


1,491 

13 


2,945 

56 


Total addition... .... . 

Producing and administrative costs, adjusted . 




1,494 

.0005 

1,507 

.0016 

3,001 

.0007 

4,514,380 

1.0004 

2.264.910 

2.3879 

7.473,789 

1.8415 

Selling coals on coal sold commercially, per find* 

ings, table 2-a .— . — 

Deduct: Sales tax (C.D. 1, item 15 h)». 

Selling costs on coal sold commercially, adjusted. . 

Total cost, producing, administrative and selling. 

iknr ftrwIifltK tfltllt* '2-8 _ _ _ _ _ 

440,220 

1.451 

. 1596 
. 0005 

99.018 

1,494 

.1353 

.0020 

551,759 

2,945 

.1449 

.0008 

444,775 

.1593 

97,524 

.1333 

548,814 

.1441 


1.7597 

1.7597 


2.5216 

2.5212 


1.9857 

1.9856 

Total c'st. producing, administrative and selling. 









»Amounts for commercial mines only taken from C. D. 1-a. 


MINIMUM PRICE AREA 5 

On the basis of the foregoing findings 
of fact, and after due consideration of 
all the evidence the Commission finds 
the weighted average of the total costs 
of the ascertainable tonnage produced 
in Minimum Price Area No. 5 in the 
calendar year 1936, adjusted to give ef¬ 
fect to any changes in wage rates, hours 
of employment, or other factors sub¬ 
stantially affecting costs, exclusive of 
seasonal changes, and to reflect as ac¬ 
curately as possible changes which have 
been established since January 1, 1936, 
to be $2.0392 per ton. 

By the Commission. 

f seal] Percy Tetlow. 

Chairman . 

Dated this the 25th day of May 1939. 

|P. R. Doc. 39-1884; Filed. May 31. 1939; 

2:49 p. m.| 


TITLE 33—NAVIGATION AND 
NAVIGABLE WATERS 

COAST AND GEODETIC SURVEY 
Appointment of Junior Field Officers 

Section 501.02 of the Regulations of 
the Coast and Geodetic Survey is 
amended to read as follows: 

§ 501.02 Appointment of junior field 
officers. Junior engineers and deck of¬ 
ficers shall be appointed by the Secre¬ 
tary of Commerce from a list of eligibles 
established by competitive examinations 
conducted in accordance with the rules 
of the U. S. Civil Service Commission. 


Persons to be eligible for appointment 
must have successfully completed a full 
4-year course leading to a bachelor’s 
degree in engineering subjects in a col¬ 
lege or university of recognized standing. 
Preference in appointments will be given 
to applicants between the ages of 20 
and 26 years who are graduates from a 
course in civil engineering or a course 
in geodesy and surveying. A limited 
number of appointments of electrical 
engineering graduates may be made to 
meet specific needs of the service. All 
applicants must be male citizens of the 
United States and of good moral 
character. 

(a) Before appointment is made, 
candidates must meet the physical re¬ 
quirements prescribed in the standard 
examination for commissioned officers 
of the U. S. Coast Guard, as modified 
herein. Such an examination will be 
made by a medical officer of the U. S. 
Public Health Service, or if such an 
officer is not available, by a medical 
officer of the Army or Navy. 

(b) In addition to possessing sound 
physical health and freedom from dis¬ 
ease or tendency thereto which would 
interfere with the full performance of 
duty, the candidate must meet the fol¬ 
lowing requirements: He must have a 
20/20 vision in each eye without glasses. 
He must not be color blind. He must 
be able to hear whispered conversation 
at a distance of 15 feet and ordinary 
conversation at a distance of 30 feet. 
He must be at least 5 feet 6 inches in 
height in his bare feet. Except as noted 
below, the following table giving the 
proper height, weight, and chest 


measurements of candidates must be 
observed: 


Height 

Weight 

Allow¬ 
ance 
for un¬ 
der¬ 
weight 

Chest measure¬ 
ments 

At ex¬ 
pira¬ 
tion 

Mo¬ 

bility 

Inches 

Pounds 

Pounds 

Inches 

Inches 

06 

132 

8 

32H 

2 

67 

134 

8 

33 

2 

68 

141 

12 

33K 

2H 

69 

148 

15 

33 Hi 

2h 

70 

155 

20 

34 

2h 

71 

162 

20 

34 M 


72 

109 

20 

M H 

3 

73 

170 

20 

35W 

3 

74 

183 

20 

35*4 

3H 


Exception to table for height and 
xoeight. —If an applicant weighs more 
than the number of pounds stated in the 
above table as appropriate for his height, 
he may be accepted if the overweight is 
due to muscle and bone, but he must be 
rejected if it is due to fat. (R. S. 161: 5 
U.S.C. 22) 

1 seal! J. M. Johnson, 

Acting Secretary of Commerce . 

Approved: May 6 . 1939. 

IF. R. Doc. 39-1885; Filed. May 31, 1939; 

3:30 p. m.l 


TITLE 36—PARKS AND FORESTS 
NATIONAL PARK SERVICE 
Part 25— National Military Parks 
licensed guide service regulations 
Table of Contents 

Sec. 

25.1 License. 

25.2 Supervision; suspensions. 

25.3 Schedule of rates. 

25.4 Badges and uniforms. 

Pursuant to the authority granted to 
the Secretary of the Interior by the Act 
of August 25, 1916 <39 Stat. 535), and to 
the authority granted to the Secretary 
of War by the Act of March 2, 1933 <47 
Stat. 1420), and transferred to the Sec¬ 
retary of the Interior by Executive Order 
No. 6166, June 10, 1933, as interpreted 
by Executive Order No. 6228, July 28, 
1933, the following regulations are made, 
prescribed and published for the regula¬ 
tion and maintenance of licensed guide 
service at all national military parks 
where such service has been established, 
or hereafter may be authorized in the 
discretion of the Secretary of the In¬ 
terior upon the recommendation of the 
Director of the National Park Service: 

§ 25.1 License. <a) No person shall 
be permitted to offer his services or to 
act as a guide unless licensed for that 
purpose by the superintendent. Any per¬ 
son desiring to become a licensed guide 
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shall make application to the superin¬ 
tendent in writing for authority to take 
the examination for a license as guide. 

(b) Guides shall be of good character, 
in good physical condition, honest, intel¬ 
ligent, tactful, and of good repute. They 
must be thoroughly familiar with the 
history of the events which the park com¬ 
memorates and with the location of ail 
memorials. It is their duty to escort vis¬ 
itors to the various parts of the park and 
point out different historical features. 
The story of the guides shall be limited 
to the historical outlines approved by the 
superintendent and shall be free from 
praise or censure. 

(c) Examinations will be held at parks 
where licensed guide service is authorized, 
at times to be designated by the Director 
of the National Park Service, for the pur¬ 
pose of securing a list of eligibles for 
such service. The examination will con¬ 
sist of an investigation of the character, 
reputation, intelligence, and ability of the 
applicants, and of questions designed to 
test their knowledge of the history of the 
battle, or features of historical interest, 
the markings of the park, the rules and 
regulations promulgated for the govern¬ 
ment of the park, and the regulations 
governing the guide service. Examina^ 
tion questions will be prepared under the 
direction of the Director of the National 
Park Service, who will likewise super¬ 
vise the marking of examination papers 
and the rating of applicants. 

(d) The names of applicants who suc¬ 
cessfully pass the examination will be 
placed on a list of eligibles and selected 
in accordance with their relative stand¬ 
ing. 

(e) Each person licensed to act as 
guide will be issued a license in the fol¬ 
lowing form: 


(Place) 

(Date) 

__ having successfully 

passed the examination prescribed for li¬ 
cense. is hereby licensed to offer his service 
as a guide to visitors. This license is issued 
subject to the condition that the licensee 
shall comply with all the rules and regula¬ 
tions prescribed for guide service by the 
Secretary of the Interior and with the pre¬ 
scribed schedule of rates, copies of all of 
which have been furnished to him. 

This license will be renewed at the ex¬ 
piration of one year from the date of issue, 
provided the rules above-mentioned have 
been fully complied with and services ren¬ 
dered satisfactorily. 

Pal lure to act as guide for any period ex¬ 
ceeding thirty days automatically suspends 
this license which will only be renewed upon 
proper application. 

Supt., National Military Park. 

(f) Before being issued a license to act 
as a guide, each applicant will be re¬ 
quired to subscribe to the following 
agreement: 


(Place) 

..(Date) 

To Superintendent, _ National Mili¬ 

tary Park. 

For and in consideration of the issuance 
to me of a license to act as guide, I hereby 


accept and agree to observe fully the follow¬ 
ing conditions: 

1. To abide by and observe the laws and 
all rules and regulations promulgated for 
the government of the park and for the regu¬ 
lation of guide service. 

2. In case of difference of opinion as to the 
Interpretation of any law. rule, or regulation, 
to accept the decision of the superintendent. 

3. To accord proper respect to the park 
rangers in their enforcement of the rules and 
regulations. 

4. To require drivers of all vehicles, while 
under my conduct, to observe the park rules 
and regulations. 

5. To be watchful to prevent damage to, or 
destruction of. park property or acts of van¬ 
dalism affecting monuments, buildings, 
fences, or natural features of the park; to 
report any such damage, destruction, or van¬ 
dalism which I may observe to the nearest 
available ranger without delay, and to fur¬ 
nish him with all information in my posses¬ 
sion tending to identify the offenders and 
assist in their apprehension and punishment. 

6. To demand of visitors no more than the 
authorized fees for guide service and. when 
employed, to render service to the best of 
my ability. 

7. To advise visitors who employ me, in 
advance, the length of time needed for a trip 
and its cost and, if visitors desire a short¬ 
ened tour, to arrange for such service as may 
suit their convenience. 

8. Not to operate any passenger vehicle, or 
vehicle of any kind for hire, while pursuing 
the vocation of guide or wearing a guide's 
badge or uniform. 

9. In the event my license should be sus¬ 
pended or revoked by the superintendent, to 
refrain from offering my services or pursuing 
the vocation of guide, pending appeal to and 
decision of the Director of the National Park 
Service. 

10. To return the license and official badge 
without delay to the superintendent should 
my license be revoked or suspended for more 
than 5 days or upon abandoning the occupa¬ 
tion of guide for more than 30 consecutive 
days. 

11. While wearing the badge of a guide or 
any uniform or part of a uniform indicating 
me to be a guide. I will not act as agent, 
solicitor, representative, or runner for any 
business or enterprise whatever (except in 
offering my services as a guide to visitors), 
nor solicit nor accept from any person, firm, 
association, or corporation any fee. commis¬ 
sion. or gratuity for recommending their 
goods, wares, or services. 

(Signed) - 

§ 25.2 Supervision; suspeTisicms. (a) 
The guide service will operate under the 
direction of the superintendent or his 
designated representative. Records will 
be kept of the efficiency of the guides and 
of all matters pertaining to the service. 

(b) Superintendents are authorized to 
suspend any guide for violation of the 
regulations or for conduct prejudicial to 
the interests of the Government. A full 
report of the facts attending each sus¬ 
pension will be made to the Director of 
the National Park Service. The license 
of a guide who has been suspended in¬ 
definitely will not be renewed without the 
approval of the Director of the National 
Park Service. 

§ 25.3 Schedule of rates. As the con¬ 
ditions of each park differ with respect 
to the proper pharge for the service ren¬ 
dered to the public, the schedule of rates 
for observance by the licensed guides at 
each separate park will be submitted to 
the Director of the National Park Serv¬ 
ice for approval. The superintendent will 
prepare itineraries arranged so as best to 
observe the different features of the bat¬ 


tlefield and submit them with recom¬ 
mendations as to schedule of rates to the 
Director of the National Park Service for 
approval. 

$ 25.4 Badges and uniforms. Li¬ 
censed guides will be furnished with offi¬ 
cial badges as evidence of their authority, 
which shall remain the property of the 
Government and be returned to the su¬ 
perintendent upon relinquishment or 
revocation of the license as a guide. 
Where conditions warrant it and its pur¬ 
chase would not prove a hardship on the 
guides, they may be required to adopt a 
standard uniform, to be procured at 
their own expense. 

rsEALl Harold L. Ickes, 

Secretary of the Interior . 

Approved May 23, 1939. 

(F. R. Doc. 39-1887; Filed, June 1, 1939 ; 

9:42 a. m.] 
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PART 50—DEFINITIONS 

Sec. 

50.01 Experimental service. 

50.02 Class 1 experimental station. 

50.03 Class 2 experimental station. 

50.04 Class 3 experimental station. 

§ 50.01 Experimental service. The 
term “experimental service 1 ' means a 
service conducted by a station engaged 
in research and experimentation for the 
advancement of the radio art. (There 
are three classes of experimental sta¬ 
tions, namely, Class 1, Class 2 and 
Class 3.) *t 

§ 50.02 Class 1 experimental station. 
The term “Class 1 experimental station” 
means a station licensed for general or 
specific research and experimentation for 
the advancement of the radio art along 
lines which are not specifically directed 
to any proposed or established radio 
service. 1 *f 


•Sec. 4, 44 Stat. 1163; 47 U.S.C. 84 (f), 
rules promulgated thereunder continued in 
effect by Sec. 604, 48 Stat. 1103; 47 UB.C. £04. 

fAdopted by the PCC on May 23. 1939. to 
become effective Immediately insofar as all 
classes of experimental stations in the broad¬ 
cast service and all applicants for new ex¬ 
perimental stations are concerned. The 
present Rules 302-324 (b), inclusive (C.FJ* 
Sections 50.01 to 62.07), shall remain in effect 
until October 1, 1939. for existing licensees 
of general and special experimental stations, 
that is, all classes of experimental stations 
now authorized except those operating in the 
broadcast service. On October 1. 1939. Sec¬ 
tions 50.01 to 54.07, inclusive, shall auto¬ 
matically supersede Rules 302-324 (b' in¬ 
clusive (CT.R. Sections 50.01 to 52.07) 

* See Sections 52.01 to 52.05 governing this 
class of station in addition to part 51, "in 
General.” 
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§50.03 Class 2 experimental station. 
The term “Class 2 experimental station” 
means a station licensed for research and 
experimentation in radio directed toward 
the development of a proposed or estab¬ 
lished radio service.* (Class 2 experi¬ 
mental stations are divided into several 
subclasses such as: Class 2 experimental 
police station or Class 2 experimental 
broadcast station, and there may be fur¬ 
ther subclasses of these such as experi¬ 
mental television or high frequency 
broadcast stations which are subclasses 
of Class 2 experimental broadcast sta¬ 
tions. While the complete name of a 
television broadcast station would be 
Class 2 experimental television broadcast 
station, a short name will be used as set 
out in the detailed service rules govern¬ 
ing each such class.* *! 

§ 50.04. Class 3 experimental station. 
The term “Class 3 experimental station” 
means a station licensed to a citizen in¬ 
terested in radio technique solely with a 
personal aim to conduct experiments on 
his own behalf, requiring the use of radio 
facilities for a limited time. 4 *t 

PART 51—IN GENERAL 


See. 

51.01 Persons eligible. 

51.02 Showing required. 

51.03 Licenses required for separate ex¬ 
perimental projects. 

5104 Limitations on use. 

51.05 Non-exclusive use of frequencies; In¬ 
terference. 

51 06 Special requirements. 

51.07 Adherence to program of research. 
51.08 Operating schedule. 

5109 Additional orders as needed. 

51.10 Supplementary statement. 

51 11 Frequencies. 

51 12 Tolerance. 

51 13 Frequency measuring or calibrating 
apparatus. 

51.14 Power restrictions. 

51.15 Changes In equipment. 

51.16 Licensed operator requirements. 

51.17 Equipment and service tests. 

51.18 Records of operation. 

51.19 Posting of station license. 

51.20 Operator’s license. 

51-21 Experimental report. 

5122 License period. 

51.23 Special temporary authorizations. 

§ 51.01. Persons eligible. Experi¬ 
mental licenses may be granted to per¬ 
sons engaged in fundamental, general 
or specific radio research experimenta¬ 
tion; developing, testing or calibrating 
radio equipment; developing new serv¬ 
ices; or extending or perfecting new 
systems in established services, *! 

$51.02 Snowing required. Licenses 
for Class 1 and Class 2 experimental 
stations will be issued only after a satis¬ 


* In case it is desired to operate a Class : 
o«in OI \ to establl8 h a new radio service, ai 
t . herefor and 0 Petition settlni 

fnr Jacts as to the nfted and reason 

lor such service should be filed. 

^ Ce #^ ectlons 53.01 to 53.05 governing thl, 
General ,? tation 111 addl tion to Part 51. *Ti 

54 01 54 07 governing tht 

General •» station 111 additi on to Part 51, “Ii 


factory showing has been made in re¬ 
gard to the following, among others: 

1. That the applicant has an organ¬ 
ized plan of research leading to a specific 
objective. 

2. That the applicant has a program of 
research and development that has 
reached a stage in the laboratory where 
actual transmission by radio is essential 
to the further progress of the experi¬ 
mental program. 

3. That the program of research has 
reasonable promise of substantial contri¬ 
bution to the expansion or extension of 
the radio art or is along lines not already 
investigated. 

4. That the program of research and 
experimentation will be conducted by 
qualified personnel. 

5. That the applicant is legally and 
financially qualified and possesses ade¬ 
quate technical facilities to carry for¬ 
ward the program and has made ade¬ 
quate financial appropriations toward 
this end. 

6. That experimental stations shall 
only be operated in such a manner and 
at such times as to preclude interference 
with established stations or services. 

7. That the requirements for obtaining 
a license for the particular class of ex¬ 
perimental station applied for will be met. 
(See sections governing each class.) 

8. That the public interest, conveni¬ 
ence and necessity will be served through 
the operation of the proposed station. *t 

§ 51.03. Licenses required for separate 
experimental projects. A separate ex¬ 
perimental station license may be issued 
for each main class of experimental sta¬ 
tion. When different subclasses or 
widely divergent developments or proj¬ 
ects are proposed, a separate license will 
be required for each such project.*! 

§ 51.04. Limitations on use . Experi¬ 
mental stations shall not be used to con¬ 
duct general message traffic of any kind, 
to demonstrate equipment for prospective 
sales purposes, to transmit programs for 
direct entertainment, to transmit the 
programs of any other station, except in 
conjunction with experimental pro¬ 
grams, or to render any commercial com¬ 
munication service or communications 
involving advertising, either directly or 
indirectly, subject to specific limitations 
and restrictions which will be prescribed 
in individual cases by the Commission. 
This authority will be granted only for 
special reasons to obtain information or 
data which gives promise of being of 
benefit to the radio art.*! 

§ 51.05 Non-exclusive use of frequen¬ 
cies; interferences. No licensee of an ex¬ 
perimental station shall have exclusive 
use of any frequency. In case interfer¬ 
ence will be caused by simultaneous op¬ 
eration, licensees shall endeavor to ar¬ 
range satisfactory time division. If such 
an agreement cannot be reached the 
Commission will determine and specify 
the time division upon request of either 
licensee. *! 


§ 51.06 Special requirements. The 
Commission may. from time to time, re¬ 
quire the licensee of an experimental sta¬ 
tion to conduct experiments that are 
deemed desirable and reasonable for the 
development of the radio art.*! 

§ 51.07 Adherence to program of re¬ 
search. The program of research and 
experimentation as offered by an appli¬ 
cant in its application for construction 
permit or license for an experimental 
station or in the instrument of authori¬ 
zation shall be substantially adhered to 
unless the licensee is authorized to do 
otherwise by the Commission. The gen¬ 
eral program of experimentation will be 
specified in the instrument of authoriza¬ 
tion.*! 

§51.08 Operating schedule. A li¬ 
censee of an experimental station is not 
required to adhere to a regular schedule 
of operation, but shall actively conduct 
a program of research and experimenta¬ 
tion, provided, however, when the pro¬ 
gram of research involves only intermit¬ 
tent experiments, such as to develop and 
test radio equipment, the station may be 
operated only when there is a need there¬ 
for. *t 

§ 51.09 Additional orders as needed. 
In case all the general rules and regu¬ 
lations and the detailed rules governing 
each class of experimental station do not 
cover all phases of operation or experi¬ 
mentation with respect to external ef¬ 
fects. the Commission may make supple¬ 
mental or additional orders in each case 
as deemed necessary for operation in the 
public interest, convenience and/or ne¬ 
cessity. *t 

§ 51.10 Supplementary statement. A 
supplementary statement shall be filed 
with and made a part of each applica¬ 
tion for construction permit for an ex¬ 
perimental station confirming the appli¬ 
cant’s understanding: 

1. That all operation on the frequen¬ 
cies requested will be on an experimental 
basis. 

2. That the granting of the authority 
requested shall not be construed as a 
finding on the part of the Commission: 

(a) that the frequencies authorized 
are the best suited to the particular pur¬ 
pose to be served by the station, 

(b) that in the event the experimen¬ 
tation proves successful, either the par¬ 
ticular frequencies authorized or any 
others will be allocated to the service de¬ 
veloped for use on a permanent or com¬ 
mercial basis, 

(c) that the applicant is qualified to 
operate a station in the service on any 
basis other than experimental. 

3. That the applicant desires and is 
willing to conduct and finance the ex¬ 
perimental program with full knowledge 
and understanding of the provisions of 
this section.*! 

§ 51.11 Frequencies, (a) The fol¬ 
lowing frequencies are allocated for 
assignment to Class 1 and Class 2 ex¬ 
perimental stations: 
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1614 

8650 

30660 

2396 

8655» 

31020 

2398 

8660 

31140 

2400 


31180 


9125 

31540 

3490 

9135 

33340 

3492. 5- 

9145 

33460 

3495 


33620 


12855 

35060 

4795 

12862.5 35460 

4797. 5 

12870 

37060 

4800 


37140 


17300 

37540 

6420 

17310 

39140 

6425 

17320 

39460 

6430 

23100 

39540 

132400 

137860 

210000-216000 a 

132680 

138140 

264000-270000 a 

133380 

138840 

300000^00000 

134360 

139540 

401000 and above 

135340 

139960 


137440 162000-168000 * 



1 This frequency will not be available for 
this service after October 1, 1939. 

* Frequencies In this band are not avail¬ 
able for Class 2 experimental stations direct¬ 
ed toward an established service. See Ap¬ 
pendix B of the General Rules for the 
specific frequencies available in this band 
for experimental stations. 

<b) In addition. Class 2 stations may 
operate on 129,000-144,000 kc. B 

(c) The following frequencies are al¬ 
located for assignment to Class 3 ex¬ 
perimental stations: 

2398 300000-400000 

3492. 5 401000 and above 

31140 

(d) Class 1 and Class 2 experimental 
stations may be licensed to operate on 
frequencies other than those listed 
above provided: 

1. The need for the other frequencies 
is fully stated by the applicant. 

2. A satisfactory showing is made that 
the frequencies assigned for use by the 
experimental service are unsuitable for 
the proposed experimental program. 

3. No interference will be caused to 
the stations regularly assigned the fre¬ 
quencies requested. 

4. Where frequencies are allocated for 
Class 2 experimental stations in the 
rules governing the service in which the 
Class 2 experimental station is to oper¬ 
ate, then (1) and (2) above need not 
be considered. 

5. In any case where there is a pos¬ 
sibility of interference with the regular 
service on the frequencies sought to be 
used experimentally [under provisions 
of Section 51.11(d)], the applicant 
shall submit a statement from the li¬ 
censees of stations on such frequency, 
or in a case of a frequency on which 
transmissions are received in the United 
States, a statement from the person re¬ 
ceiving signals on that frequency, that 
there is no objection on his part to the 
experimental use of the frequency. *f 


Appendix B of the General Rules pro¬ 
vides that all frequencies between 129.000 
and 144.000 kilocycles are also available for 
assignment on an experimental basis to sta¬ 
tions engaged in the development of a 
specific service in accordance with the rules 
and regulations governing that service. 


§ 51.12 Tolerance, (a) The operat¬ 
ing frequency of the experimental sta¬ 
tions shall be maintained within plus or 
minus the percentage of the assigned 
frequency as given in Table I, unless 
otherwise specified by the Commission. 

Table I 


Experimental Frequency 

freq uencies tolcra nee 

within the range ( percent) 

1614-30,000 . 0.04 

30,000 and above_ .05 


(b) The frequency of a Class 2 experi¬ 
mental station, operating on frequencies 
not allocated specifically for experi¬ 
mental stations [see Section. 51.11 (d) ] 
shall be maintained in accordance with 
the rules and regulations governing the 
sendee regularly assigned the frequency 
in event such tolerance is less than that 
specified in Table 1. 

(c) Less restrictive tolerances than 
that specified in subsection (a) of this 
section may be authorized for Class 1, 
Class 2 and Class 3 experimental sta¬ 
tions provided the applicant presents 
satisfactory evidence that the program 
of research can and will be conducted 
without causing interference to any 
other radio service.*! 

§ 51.13 Frequency measuring or cali¬ 
brating apparatus, (a) The licensee of 
each experimental station shall operate 
at the transmitter a frequency measur¬ 
ing device independent of the frequency 
control of the transmitter. 

(b) The frequency measuring device 
shall be designed and constructed in ac¬ 
cordance with good engineering prac¬ 
tice, and shall have an accuracy suffi¬ 
cient to determine that the operating 
frequency is within one-half of the al¬ 
lowed tolerance. 

(c) The operating frequencies of each 
experimental station shall be checked 
and adjusted, if necessary at the 
beginning of each period of operation 
and as often thereafter as necessary to 
maintain the frequency within the speci¬ 
fied tolerance. 

(d) Exceptions to the above provisions 
may be made, provided: 

1. The applicant makes a satisfactory 
showing that the nature of the proposed 
program precludes compliance with the 
above provisions. 

2. A satisfactory alternative method of 
maintaining the operating frequency 
within the allowed tolerance will be em¬ 
ployed.*! 

§ 51.14 Power restrictions, (a) The 
maximum carrier power requested by an 
applicant shall not be in excess of the 
maximum obtainable carrier power out¬ 
put of the transmitter consistent with 
satisfactory technical operation. 

(b) No experimental station shall op¬ 
erate at any time with power in excess 
of that necessary to carry on the author¬ 
ized program of research and in no event 
greater than the authorized power.*! 

§ 51.15 Changes in equipment, (a) 
The licensee of each class of experi¬ 
mental station may make any changes 


in the equipment that are deemed de¬ 
sirable or necessary unless specifically 
prohibited from doing so by the terms of 
the instrument of authorization provided: 

1. That the operating frequency is not 
permitted to deviate more than the al¬ 
lowed tolerance. 

2. That the emissions are not permit¬ 
ted outside the authorized band. 

3. And that the power output complies 
with the regulations governing the 
same.*! 

§ 51.16 Licensed operator require¬ 
ments. A licensed operator shall be on 
duty and in charge of the transmitter 
during all transmissions unless remote 
control operation or operation without 
an operator in attendance Is authorized 
by the terms of the instrument of au¬ 
thorization. * ! 

§ 51.17 Equipment and service tests. 
(a) Equipment and service tests as au¬ 
thorized in Sections 22.02 and 22.03 may 
be conducted provided the necessary pre¬ 
cautions are taken to avoid interference. 
Tests of stations operating on frequen¬ 
cies other than those listed in Section 
51.11 (a) shall also comply with the 
rules and regulations governing equip¬ 
ment and service tests for that particu¬ 
lar service in which they operate. 

(b) The licensees of all classes of ex¬ 
perimental stations are authorized to 
make such routine tests as may be re¬ 
quired for the proper maintenance of 
the station in accordance with Section 
22.07 provided they are conducted in 
conformity with the rules and remila- 
tions governing the class of station/1 

§51.18 Records of operation, (a) The 
licensees of each experimental station 
shall maintain adequate records of op¬ 
eration including. 

1. Hours of operation. 

2. Frequency and frequency check. 

3. Power. 

4. Types of emission. Program trans¬ 
mitted in case of broadcast station. 

5. Research and experimentation con¬ 
ducted. 

6. The name of the operator on duty. 

(b) The above information shall be 
made available upon request by author¬ 
ized Commission representative. 

§ 51.19. Posting of station license. The 
original license of an experimental sta¬ 
tion at a fixed location shall be posted in 
a conspicuous place. The licenses of mo¬ 
bile, portable and portable-mobile sta¬ 
tions shall be readily available for in¬ 
spection by authorized government repre¬ 
sentatives.*! 

§ 51.20 Operator's license. The orig¬ 
inal license or verification card of each 
station operator shall be posted or kept 
in his possession so as to be readily avail¬ 
able for inspection when required/ 1 

§ 51.21 Experimental report. A re¬ 
port on the results of the experimental 
program as specified hereinafter for each 
class of experimental station shall be 
filed with and made a part of each ap¬ 
plication for renewal of license, provided, 
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however, that matters which the appli¬ 
cant does not wish to publicly disclose 
ma y be submitted as a supplementary 
report. Such supplementary reports will 
be kept solely for the Commission’s infor¬ 
mation and their contents will not be 
disclosed without permission of the 
licensee. *t 

§51.22 License period, (a) Licenses 
for Class 1 and Class 2 experimental sta¬ 
tions will be normally issued for a period 
of one year unless otherwise stated in 
the instrument of authorization. Date 
of expiration of licenses for Class 1 ex¬ 
perimental stations and Class 2 experi¬ 
mental stations operating in a service 
other than broadcast shall be the first 
day of April of each year. The date of 
expiration of licenses of Class 2 experi¬ 
mental stations operating in the broad¬ 
cast service will be governed by the rules 
and regulations governing that service. 

(b> Licenses for Class 3 experimental 
stations will be issued for a period com¬ 
mensurate with the proposed program of 
experimentation but in no event for a 
period greater than one year. 

(c) Each licensee of an experimental 
station shall submit the application for 
renewal of license at least 60 days prior 
to the expiration date (Section 15.10).*t 

§ 51.23 Special temporary authoriza¬ 
tions. In making requests for special 
temporary authorizations, the licensees of 
all experimental stations shall in addition 
to complying with Section 15.15 of the 
Rules of Practice and Procedure specify 
in detail in the request the following: 

1. Frequency. 

2. Power. 

3. Type of emission. 

4. Location of station. 

5. Class of station. 

6. Time and dates of operation. 

7. Purpose of operation. 

8. Need for special action without fil¬ 
ing formal application. 

9. Statement that formal application 
for construction permit and license will 
be filed immediately if the operation is 
to continue. 

10. When frequencies other than those 
assigned for use by the experimental 
service in Section 51.11 are requested, 
the applicant shall also submit with its 
request the information and statements 
as required by Section 51.10. 

PART 52— CLASS 1 EXPERIMENTAL STATIONS 

Sec. 

52.01 Persons eligible. 

52.02 Showing required. 

52.03 Limitations. 

52.04 Cancellation without notice or hear¬ 
ing. 

52.05 Experimental report. 

§ 52.01 Persons eligible. Class 1 ex¬ 
perimental stations 0 may be authorized 
to persons engaged in fundamental, gen¬ 
eral or specific radio research and ex¬ 
perimentation directed toward the ad¬ 
vancement of the radio art but not 
directed to any proposed or established 
radio service. *t 


°8ee Section 50.02 for definition of Class 1 
experimental stations. 


§ 52.02 Showing required. A license 
for a Class 1 experimental station will 
be issued after a satisfactory showing in 
regard to the following in addition to 
the general requirements set out in Sec¬ 
tion 51.02: 

(a) That the applicant is primarily 
engaged either in: 

1. Fundamental research on unsolved 
technical problems and unproven scien¬ 
tific theories; 

2. Developing, testing or calibrating of 
radio equipment; 

3. Or general research, experimenta¬ 
tion and development of the radio art. 

(b) That the applicant is a corpora¬ 
tion, institution, manufacturer, research 
and design laboratory or an association 
or individual particularly qualified to 
carry forward the proposed program of 
research. 

§ 52.03 Limitations . (a; A license 

for a Class 1 experimental station will 
not be granted to conduct research or 
experimentation directed specifically to 
the development of a proposed or estab¬ 
lished radio service. 

(b) When the research and experi¬ 
mentation advance to the point where 
the development of a proposed or estab¬ 
lished service appears feasible and de¬ 
sirable, the licensee shall make applica¬ 
tion to modify the license so as to be¬ 
come a Class 2 experimental station in 
such service. 

(c) Only such test messages as are 
necessary and directly related to the 
experimental program may be trans¬ 
mitted by Class 1 experimental stations. 
(Also see Section 51.04).*t 

§ 52.04 Cancellation without notice 
or hearing . The applicant for a Class 
1 experimental station accepts the li¬ 
cense with the express understanding 
that the authority to use the frequency 
or frequencies requested is granted upon 
an experimental basis only and upon 
the express condition that said grant is 
subject to change or cancellation by the 
Commission at any time without ad¬ 
vance notice or hearing if in its discre¬ 
tion the need for such action arises. *t 

§ 52.05 Experimental report. The ex¬ 
perimental report for Class 1 experimen¬ 
tal stations shall include comprehensive 
information on the following in the order 
designated: 

(a) Final objective of experimental 
program. 

(b) Report on the research and exper¬ 
iments conducted. 

(c) Detailed analysis of the results ob¬ 
tained. 

(d) Copies of any published reports 
on the experimental work. 

(e) A list of the patent numbers of 
any patents during the license period as 
a result of the experimental work ac¬ 
complished in this or previous periods. 

(f) Any major changes made in the 

equipment. * 

(g) Any other pertinent information. 

(h) The need for the continuation of 
the experimental program of research 


and the necessity for the renewal of the 
station license. 

(i) Total number of hours of opera¬ 
tion on each frequency. 

PART 53-CLASS 2 EXPERIMENTAL STATIONS 

Sec. 

53.01 Persons eligible. 

53.02 Showing required. 

53.03 Subclasses. 

53.04 Limitations. 

53.05 Experimental report. 

§ 53.01 'Persons eligible. Class 2 ex¬ 
perimental stations 7 may be authorized 
to persons engaged in research and ex¬ 
perimentation in radio directed toward 
the development of a new or proposed 
radio service, or some phase of an es¬ 
tablished radio service.* t 

§ 53.02 Showing required. A license 
for a Class 2 experimental station will be 
issued after a satisfactory showing in re¬ 
gard to the following in addition to the 
general requirements set out in Section 
51.02: 

1. That the applicant is primarily in¬ 
terested in research and experimentation 
in radio directed toward the development 
of a new or proposed radio service or 
some phase of an established radio 
service. 

2. That the requirements set out for 
experimental operation under the serv¬ 
ice involved will be met. (See rules gov¬ 
erning the individual service involved).*t 

§ 53.03 Subclasses, (a) Class 2 ex¬ 
perimental stations may be divided into 
subclasses with the name of each such 
class of station established by the rules 
governing experimental operations in 
each radio service in which experimental 
operation is authorized. 

(b) Class 2 experimental stations op¬ 
erating in an established service will be 
further governed by the provisions of the 
rules concerning experimental operation 
in such service. (See rules governing 
experimental operation of broadcast sta¬ 
tions, police stations, etc.) 

(c) Class 2 experimental stations oper¬ 
ating to develop a new service will be 
governed by tentative rules governing 
such service and/or the condition and 
limitation of the operation will be speci¬ 
fied in the instrument of authoriza¬ 
tion.* 

§ 53.04 Limitations . The applicant 
for a Class 2 experimental station accepts 
the license on the express understanding 
that, 

1. Interference will not be caused to 
other stations regularly licensed. 

2. The frequencies allocated for Class 
2 experimenetal stations under Section 
51.11 (d) 4 may not be final and are sub¬ 
ject to change or cancellation by the 
Commission at any time without advance 
notice or hearing. *t 

§ 53.05 Experimental report . The ex¬ 
perimental report for a Class 2 station 


T See Section 50.03 for definition of Class 2 
experimental stations and subclasses. 

"See footnote 2. 
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shall state the particular service investi¬ 
gated and include comprehensive infor¬ 
mation on the following in the order 
designated: 

1. The final objective. 

2. Report on the experiment con¬ 
ducted. 

3. Detailed analysis of the results ob¬ 
tained. 

4. Copies of any published reports. 

5. List of the patent numbers of any 
patents issued during the license period 
as a result of the experimental work of 
this or previous periods. 

6. Any major changes made in the 
equipment. 

7. If the experimental program is suf¬ 
ficiently advanced, statements as to 

(a) Frequencies believed to be more 
suitable and reasons therefor. 

(b) Probable public support and 
methods of its determination. 

(c) Practicability of service condi¬ 
tions. 

<d) Interference encountered. 

(e) Pertinent information relative to 
merits of proposed service. 

(f) Propagation characteristics of fre¬ 
quencies used, particularly with respect 
to service objective. 

(g) Type of signals or communica¬ 
tions employed in the experimental 
work. 

"8. The need for continuation for the 
experimental program of research and 
the necessity for the renewal of the 
station license. 

9. Total number of hours of operation 
on each frequency. *! 

PART 54—CLASS 3 EXPERIMENTAL STATIONS 

Sec. 

54.01 Persons eligible. 

54.02 Showing required. 

54.03 Limitations. 

54.04 Cancellation without notice or hear¬ 
ing. 

54.05 Conditions of operation. 

54.06 Limitations as to Communication. 
54.07 Renewals. 

§ 54.01 Persons eligible . Class 3 ex¬ 
perimental stations" may be authorized 
to a citizen interested in radio technique 
solely with a personal aim to conduct 
an experimental program on his own 
behalf, requiring the use of radio for a 
limited time.*! 

§ 54.02 Showing required. A license 
for a Class 3 experimental station will 
be issued after a satisfactory showing in 
regard to the following in addition to the 
general requirements of Section 51.02 
which are not inconsistent with the pro¬ 
visions below: 

1. That the applicant has a definite 
program requiring the use of radio and 
facilities necessary to carry forward the 
program as proposed. 

2. That the proposed experiments may 
be conducted on the frequencies assigned 
for this class of station. 


•See Section 50.04 for definition of Class 
3 experimental stations. 


3. That the experiments can be com¬ 
pleted in a reasonably short time and 
that applications for renewal will not 
normally be necessary. 

4. That the applicant is a citizen inter¬ 
ested in radio technique with a personal 
aim to conduct an experimental program 
on his own behalf requiring the use of 
radio for a limited time.*! 

§ 54.03 Limitations. Licenses to 
operate Class 3 experimental stations 
will be issued under such limitations and 
restrictions as the Commission may 
specify which will be set out in each 
instrument of authorization.*t 

§ 54.04 Cancellation without notice or 
hearing. Licenses to operate all Class 3 
experimental stations will be granted on 
a temporary basis only, subject to the 
condition that the applicant agrees to 
accept the license with the express un¬ 
derstanding that the authority to use 
the frequency or frequencies may be can¬ 
celled without advance notice or hear¬ 
ing.*! 

§ 54.05 Conditions of operation. 
Each licensee of a Class 3 experimental 
station shall not operate its station at 
such times and in such manner as to 
cause interference to any existing radio 
service. 

1. Each licensee of a Class 3 experi¬ 
mental station shall conduct listening 
tests on the frequencies to be used, im¬ 
mediately before and during each test 
period, and at least once each 15 min¬ 
utes to insure that no interference will 
be caused to stations in other services by 
the operation of its station. 

2. Each licensee of a Class 3 experi¬ 
mental station shall give priority to all 
other classes of experimental stations 
and shall remain silent during such pe¬ 
riods as are found necessary to avoid 
causing interference.*! 

§ 54.06 Limitations as to communica¬ 
tion. Licensees of Class 3 experimental 
stations shall not carry on two-way 
radio communication by means of such 
stations. Only such test messages as are 
necessary to conduct the experimental 
program may be transmitted by this 
class of station. *t 

§ 54.07 Renewals. Renewal of license 
for Class 3 experimental stations may be 
granted provided an application there¬ 
for is filed giving: 

1. A complete technical description of 
the objective and results of the experi¬ 
mental program conducted. 

2. A satisfactory showing that the ob¬ 
jective of the experimental program has 
not been attained and that the results 
indicate the possibility of completing the 
program within a reasonably short 
time.*! 

.By the Commission. 

[seal! T. J. Slowie. 

Secretary. 

[F. R. Doc. 39-1883; Filed, May 31, 1939; 

2:14 p. m.j 


Notices 


DEPARTMENT OF AGRICULTURE. 

Agricultural Adjustment Adminibtia- 
tion. 

Proclamation of the Secretary of 
Agriculture With Regard to the Base 
Period To Be Used for the Purpose 
of a Marketing Agreement and Order 
Regulating the Handling of Tomatoes 
Grown in the State of Mississippi 

By virtue of the authority vested in the 
Secretary of Agriculture of the United 
States by the provisions of Public Act No. 
10, 73d Congress (May 12. 1933), as 
amended and as reenacted and amended 
by the Agricultural Marketing Agreement 
Act of 1937, as amended, the undersigned 
hereby finds and proclaims that, with 
respect to tomatoes grown in the State 
of Mississippi, the purchasing power of 
such tomatoes during the pre-war base 
period, August 1909-July 1914, cannot be 
satisfactorily determined from available 
statistics of the Department of Agricul¬ 
ture for the purpose of the execution of 
a marketing agreement and the issuance 
of an order regulating the handling of 
such tomatoes, but the purchasing power 
of such tomatoes grown in the State of 
Mississippi can be satisfactorily deter¬ 
mined from available statistics of the 
Department of Agriculture for the post¬ 
war period August 1919-July 1929, which 
covers the ten marketing seasons, 1920- 
1929, both dates inclusive. The period 
August 1, 1919-July 31, 1929. both dates 
inclusive, is therefore, hereby declared 
and proclaimed to be the base period to 
be used in determining the purchasing 
power of the aforesaid tomatoes grown 
in the State of Mississippi for the pur¬ 
pose of the execution of a marketing 
agreement and the issuance of an order 1 
regulating the handling of such toma¬ 
toes, pursuant to the provisions of said 
Public Act No. 10, 73d Congress (May 
12, 1933), as amended and as reenacted 
and amended by the Agricultural Mar¬ 
keting Agreement Act of 1937, as 
amended. 

In witness whereof, H. A. Wallace, 
Secretary of Agriculture of the United 
States, has executed this proclamation 
in duplicate and has hereunto set his 
hand and caused the official seal of the 
United States Department of Agriculture 
to be affixed in the city of Washington, 
District of Columbia, this 31st day of 
May 1939. 

[seal! H. A. Wallace. 

Secretary of Agriculture. 

[F. R. Doc. 39-1897; Filed, June 1, 19-^ 
12:09 p. m.J 


1 See p. 2201. 
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INTERSTATE COMMERCE COMMIS¬ 
SION. 

| Ex Parte No. MC 301 

Investigation to Determine the Extent 
and Area of the Municipality of Cin¬ 
cinnati. Ohio, and Municipalities 
Contiguous Thereto and the Zone 
Adjacent to and Commercially a 
Part of Such Municipality or Mu¬ 
nicipalities 

At a session of the Interstate Com¬ 
merce Commission. Division 5, held at 
its office in Washington. D. C., on the 
10th day of May, A. D. 1939 
It appearing, That it is necessary for 
the proper administration, execution, 
and enforcement of the Motor Carrier 
Act, 1935, that a determination be made 
of the extent and area of the munici¬ 
pality of Cincinnati. Ohio, and of any 
and all municipalities contiguous thereto, 
and of the zone adjacent to and com¬ 
mercially a part of said municipality or 
municipalities, and whether said munici¬ 
palities are contiguous, within the mean¬ 
ing of Section 203 (b) (8) of the said 
Act, and that a hearing or healings 
should be had for the purpose of tak¬ 
ing testimony and investigating and de¬ 
termining said matters: 

It is ordered, That an investigation 
and inquiry be. and it is hereby, insti¬ 
tuted by the Commission, on its own 
motion, in order to determine and de¬ 
fine the area and extent of the munici¬ 
pality of Cincinnati, Ohio, and of any 
municipality or municipalities contigu¬ 
ous thereto and of the zone adjacent to 
and commercially a part of such munici¬ 
pality or municipalities, and to take such 
other action and make such other find¬ 
ings, determinations, and orders in the 
premises as the facts and circumstances 
may appear to warrant. ' 

It is further ordered, That this pro¬ 
ceeding be. and it is hereby, referred to 
Examiner A. F. Borroughs for hearing on 
the 11th day of July. A. D. 1939, at 10 
o’clock a. m. (standard time) at the 
Netherland - Plaza Hotel, Cincinnati, 
Ohio, and for the recommendation of an 
appropriate order thereon, accompanied 
by the reasons therefor. 

And it is further ordered. That notice 
of this proceeding be duly given. 

By the Commission, division 5. 

I seal! W. P. Bartel, 

Secretary . 

IP. R. Doc. 39-1888; Filed. June 1, 1939; 

10:20 a. m.J 


SECURITIES AND EXCHANGE COM¬ 
MISSION. 

United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission, held at its 
office in the City of Washington, D. C„ 
on the 27th day of May 1939. 

No. 106 - 7 


(File No. 37-32J 

In the Matter of Public Utility En¬ 
gineering and Service Corporation 

order permitting service company to 

OPERATE WHERE SPECIAL OR UNUSUAL CIR¬ 
CUMSTANCES 

The Commission, having issued its con¬ 
ditional order approving an application 
of and permitting Public Utility Engineer¬ 
ing and Service Corporation to perform, 
as a subsidiary service company of Stand¬ 
ard Gas and Electric Company, certain 
service, sales, and construction contracts, 
and it appearing therein that such com¬ 
pany, pending the consummation of a 
proposed change of ownership referred 
to in such order, proposes to continue 
servicing activities for associate com¬ 
panies as a mutual service company, and 
it appearing that the circumstances are 
special or unusual. 

It is ordered, Pursuant to Section 13 
(b) (2) that Public Utility Engineering 
and Service Corporation be, and hereby 
is, permitted to operate as a mutual 
service company and to perform services, 
or construction work for, or sell goods to, 
associate companies thereof, to the ex¬ 
tent set forth in the application referred 
to. subject, however, to the following 
terms and conditions: 

(1) That Public Utility Engineering 
and Service Corporation, in operating as 
permitted by this order, comply with all 
provisions of the Act and of the rules 
and regulations thereunder that are ap¬ 
plicable to approved service companies; 

<2) That this order terminate not 
later than 90 days from the date of this 
order or at such prior date as all the 
capital stock of Public Utility Engineer¬ 
ing and Service Corporation is acquired 
by Standard Gas and Electric Company. 
By the Commission. 

[seal] Francis P. Brassor, 

Secretary . 

(F. R. Doc. 39-1892; Filed. June 1. 1939: 

11:11 a. m.j 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission, held at its 
office in the City of Washington, D. C.. 
on the 27th day of May 1939. 

(File No. 37-32] 

In the Matter of Public Utility En¬ 
gineering and Service Corporation 
order regarding declaration and payment 

OF DIVIDENDS 

Public Utility Engineering and Service 
Corporation, having filed an application 
pursuant to Rule U-12C-2 of the Public 
Utility Holding Company Act of 1935 for 
an order approving the declaration and 
payment of a dividend out of capital sur¬ 
plus; and 

Hearings having been held 1 on such 
application as amended after appropriate 


1 4 Fit. 221 DI. 


notice, and the Commission having con¬ 
sidered the record in this matter and 
having made and filed its findings and 
opinion herein; 

It is ordered. That the application as 
amended be. and the same hereby is, ap¬ 
proved, subject, however, to the following 
conditions: 

(1) No such partial liquidating divi¬ 
dend be declared or paid to Standard Gas 
and Electric Company unless and until 
all of the other conditions prescribed by 
the Commission’s order relating to the 
approval of Applicant as a subsidiary 
service company shall have been com¬ 
plied with. 

(2) No such partial liquidating divi¬ 
dend be declared or paid to the extent 
that such payment would reduce Appli¬ 
cant's available working capital below a 
sum equal to two months* estimated ex¬ 
penses of operation or which would re¬ 
duce Applicant's capital surplus to less 
than $100,000. 

By the Commission. 

[sealJ Francis P. Brassor, 

Secretary. 

(F. R. Doc. 39-1893; Filed, June 1, 1939; 

11:11 a. m.) 


United States of America—Before the 

Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission, held at its 
office in the City of Washington, D. C.. 
on the 27th day of May 1939. 

| File No. 37-32) 

In the Matter of Public Utility En¬ 
gineering and Service Corporation 

ORDER APPROVING A SUBSIDIARY SERVICE 
COMPANY 

Public Utility Engineering and Service 
Corporation, having filed an application 
and amendments thereto pursuant to 
Section 13 (b) of the Public Utility Hold¬ 
ing Company Act of 1935 and Rule U- 
13-22 promulgated thereunder for ap¬ 
proval as a service company for com¬ 
panies in the Standard Gas and Electric 
Company holding company system; 

Hearings having been held ‘ on such 
application as amended after appropri¬ 
ate notice, and the Commission having 
considered the record in this matter and 
having made and filed its findings and 
opinion herein; 

It is ordered. That the application as 
amended be, and the same hereby is, ap¬ 
proved, and Public Utility Engineering 
and Service Corporation be permitted to 
perform, as a subsidiary service company 
of Standard Gas and Electric Company, 
service, sales, and construction contracts 
to the extent and in the manner set forth 
in such application. 


* 4 FE. 221 DL 
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However, this order of approval shall 
terminate and be revoked unless within 
90 days of the date of this order the 
changes enumerated below, and any 
other changes set forth in the applica¬ 
tion are effected and notice to that ef¬ 
fect shall have been filed with the 
Commission. 

(1) Applicant’s capital stock be ac¬ 
quired by Standard Gas and Electric 
Company from the present holders of 
such stock for a total consideration of 
$400,000. 

(2) The stated liability of $229,666 
arising out of deficiency tax assessments 
be eliminated through cancellation of 
this indebtedness by Applicant’s creditor. 
Standard Gas and Electric Company. 

(3) The capital stock be reduced from 
$400,000 to $250,000. 

(4) A return of monies held by Ap¬ 
plicant as tax withholding agent be made 
to the operating companies. 

(5) The investments in Pettengill, In¬ 
corporated, and Little Wolf Power Com¬ 
pany be disposed of as stated in the 
application. 

(6) A partial liquidating dividend not 
to exceed $139,102.42 in cash be declared 
and paid. 

The Commission’s order shall further 
be subject to the following conditions: 

(1) No substantial change in the or¬ 
ganization of Applicant (other than 
those referred to in these findings and 
as set forth in the application) or the 
method of allocating cost to associate 
companies, and no increase in the scope 
of services to be rendered to those com¬ 
panies, shall be made without first ob¬ 
taining the approval of this Commission 
of such change. 

(2) To the extent that Applicant’s 
cost-allocation method does not result in 
a fair and equitable allocation of its costs 
among the serviced associate companies, 
the Commission will require, after notice 
and opportunity for hearing, prospective 
adjustments, and, to the extent that it 
appears feasible and equitable, retroac¬ 
tive adjustments of such cost allocations, 
and reserves jurisdiction for these pur¬ 
poses. 

The order of the Commission is not to 
be construed as a ruling that Applicant 
may not be required to effect any changes 
in its organization and operation, or any 
other changes which become necessary 
for it to conform with the Act, present or 
future rules, regulations or orders. The 
Commission reserves jurisdiction to re¬ 
consider the servicing activities of Appli¬ 
cant- at an appropriate future time, and 
after notice and opportunity for hearing, 
by order, to revoke, suspend, or modify 
the approval granted to Applicant by this 
order. 

By the Commission. 

[seal) Francis P. Brassor, 

Secretary . 

[P. R. Doc. 39-1896; Piled, June 1, 1939; 

11:12 a. m.J 


United States of America—Before the 

Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., 
on the 29th day of May, A. D. 1939. 

(Pile No. 32-140J 

In the Matter of Portland General 
Electric Company 

order exempting extension of maturity 
of certain notes 

Portland General Electric Company, a 
registered holding company and a sub¬ 
sidiary of Portland Electric Power Com¬ 
pany, also a registered holding company, 
having duly filed with this Commission 
an application pursuant to Section 6 (b) 
of the Public Utility Holding Company 
Act of 1935, for exemption from the pro¬ 
visions of Section 6 (a) of the Act of the 
extension from May 31, 1939 to May 31, 
1940. of the maturity of applicant’s 5% 
Collateral Extension Notes dated May 31, 
1938, outstanding in the principal 
amount of $3,420,000; 

A hearing on said application having 
been held 1 after appropriate notice; the 
record in this matter having been ex¬ 
amined; and the Commission having as 
of the date hereof made and filed its 
findings herein; 

It is ordered. That the aforesaid ex¬ 
tension of the maturity of applicant’s 
5% Collateral Extension Notes dated 
May 31, 1938, be. and the same is hereby 
exempted from the provisions of Section 
6 (a) of the Public Utility Holding Com¬ 
pany Act of 1935. subject, however, to 
the following conditions: 

(1) That the extension of the ma¬ 
turity of the aforesaid notes shall be 
effected in compliance with the terms 
and conditions of, and for the purposes 
represented by, the amended applica¬ 
tion; 

(2) That if the express authorization 
of the extension of the maturity of such 
notes by the Public Utilities Commis¬ 
sioner of Oregon or by the Department 
of Public Service of the State of Wash¬ 
ington shall be revoked by either of 
them or otherwise terminated, this ex¬ 
emption shall immediately terminate 
without further order of this Commis¬ 
sion; and 

(3) That, within ten days after the ex¬ 
tension of the maturity of the aforesaid 
notes, the applicant shall file with this 
Commission a certificate of notification 
showing that said extension has been ef¬ 
fected in accordance with the terms and 
conditions of, and for the purposes rep¬ 
resented by, said amended application. 

By the Commission. 

I seal) Francis P. Brassor, 

Secretary. 

|F. R. Doc. 39-1895; Filed, June 1. 1939; 

11:12 a. m.J 


1 4 FR. 2023 DI. 


United States of America—Before the 
Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington. D. c., 
on the 31 day of May, A. D. 1939. 

|File No. 32-147] 

In the Matter of East Tennessee Light 
& Power Company 

notice of and order for hearing 

An application pursuant to section 
6 (b) of the Public Utility Holding Com¬ 
pany Act of 1935, having been duly filed 
with this Commission by the above- 
named party; 

It is ordered , That a hearing on such 
matter be held on June 19, 1939, at 
10:00 o’clock in the forenoon of that day, 
at the Securities and Exchange Building, 
1778 Pennsylvania Avenue, NW., Wash¬ 
ington, D. C. On such day the hearing- 
room clerk in room 1102 will advise as 
to the room where such hearing will be 
held. At such hearing, if in respect of 
any declaration, cause shall be shown 
why such declaration shall become ef¬ 
fective. 

It is further ordered , That James G. 
Ewell or any other officer or officers of 
the Commission designated by it for that 
purpose shall preside at the hearings in 
such matter. The officer so designs ed 
to preside at any such hearing is hereby 
authorized to exercise all powers granted 
to the Commission under section 18 <c) 
of said Act and to a trial examiner under 
the Commission’s Rules of Practice to 
continue or postpone said hearing from 
time to time. 

Notice of such hearing is hereby given 
to such declarant or applicant and to any 
other person whose participation in such 
proceeding may be in the public interest 
or for the protection of investors or con¬ 
sumers. It is requested that any person 
desiring to be heard or to be admitted as 
a party to such proceeding shall file a 
notice to that effect with the Commis¬ 
sion on or before June 14, 1939. 

The matter concerned herewith is in 
regard to an application by East Ten¬ 
nessee Light & Power Company seeking 
exemption from Section 6 (a) of the Act 
of the issue and sale of a Promissory Note 
in the amount of $481,000 and $481,000 
First Mortgage and Refunding Bonds, 
3%% Series, due 1943, which are to be 
pledged as collateral to said note. Said 
note Is to be sold at principal amount to 
The Chase National Bank of the City 
of New York and the proceeds used to¬ 
ward payment at maturity of $481,000 
principal amount of Bristol Gas and 
Electric Company, 5% First Mortgage 
Gold Bonds, due July 1. 1939. 

By the Commission. 

[ seal 1 Francis P. Brassor. 

Secretary . 

[F. R. Doc. 39-1894; Filed. June 1. 1939; 

11:12 a. m.J 
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United States of America—Before the 

Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., 
on the 31 day of May. A. D. 1939. 

{File No. 46-148) 

In the Matter of Continental Gas & 
Electric Corporation 

I public Utility Holding Company Act of 
1935—Section 10 (a) (1)] 

notice of and order for hearing 

An application pursuant to section 10 
(a) (1) of the Public Utility Holding 
Company Act of 1935, having been duly 
filed with this Commission by the above- 
named party; 

It is ordered, That a hearing on such 
matter be held on June 19. 1939, at 10:15 
o’clock in the forenoon of that day, at 
the Securities and Exchange Building. 
1778 Pennsylvania Avenue NW., Wash¬ 
ington. D. C. On such day the hearing- 
room clerk in room 1102 will advise as 
to the room where such hearing will be 
held. At such hearing, if in respect of 
any declaration, cause shall be shown 
why such declaration shall become effec¬ 
tive. 

It is further ordered, That Charles S. 
Moore or any other officer or officers of 
the Commission designated by it for that 
purpose shall preside at the hearings in 
such matter. The officer so designated 
to preside at any such hearing is hereby 
authorized to exercise all powers granted 
to he Commission under section 18 (c) 
of said Act and to a trial examiner under 
the Commission’s Rules of Practice to 
continue or postpone said hearing from 
time to time. 

Notice of such hearing is hereby given 
to such declarant or applicant and to any 
other person whose participation in such 
proceeding may be in the public interest 
or for the protection of investors or con¬ 
sumers. It is requested that any person 
desiring to be heard or to be admitted 
as a party to such proceeding shall file 
a notice to that effect with the Commis¬ 
sion on or before June 14, 1939. 


The matter concerned herewith is in 
regard to the proposed acquisition by ap¬ 
plicant, a registered holding company, 
of 20,000 shares of the Common Stock 
($100 par value) of its subsidiary, Iowa- 
Nebraska Light and Power Company, 
also a registered holding company, in 
consideration of the discharge of $2,000,- 
000 of indebtedness owing to applicant 
by its subsidiary. 

By the Commission. 

[seal ) Francis P. Brassor, 

Secretary. 

(F. R. Doc. 39-1891; Filed, June 1. 1939; 

11:11 a. m.J 


United States of America—Before the 

Securities and Exchange Commission 

At a regular session of the Securities 
and Exchange Commission held at its 
office in the City of Washington, D. C., 
on the 1st day of June, A. D. 1939. 

[File No. 32-145] 

In the Matter of New York State 
Electric & Gas Corporation 

notice of and order for hearing 

An application pursuant to section 
6 (b) of the Public Utility Holding Com¬ 
pany Act of 1935, having been duly filed 
with this Commission by the above- 
named party; 

It is ordered. That a hearing on such 
matter be held on June 16th. 1939, at 
10:00 o’clock in the forenoon of that 
day, at the Securities and Exchange 
Building. 1778 Pennsylvania Avenue, 
NW.. Washington, D. C. On such day 
the hearing-room clerk in room 1102 
will advise as to the room where such 
hearing will be held. At such hearing, 
if in respect of any declaration, cause 
shall be shown why such declaration 
shall become effective. 

It is further ordered, That James G. 
Ewell or any other officer or officers of 
the Commission designated by it for 
that purpose shall preside at the hear¬ 
ings in such matter. The officer so des¬ 


ignated to preside at any such hearing is 
hereby authorized to exercise all powers 
granted to the Commission under sec¬ 
tion 18 (c) of said Act and to a trial 
examiner under the Commission’s Rules 
of Practice to continue or postpone said 
hearing from time to time. 

Notice of such hearing is hereby given 
to such declarant or applicant and to any 
other person whose participation in such 
proceeding may be in the public interest 
or for the protection of investors or con¬ 
sumers. It is requested that any person 
desiring to be heard or to be admitted 
as a party to such proceeding shall file a 
notice to that effect with the Commis¬ 
sion on or before June 10th, 1939. 

The matter concerned herewith is in 
regard to an application by New York 
State Electric & Gas Corporation, a sub¬ 
sidiary of NY PA NJ Utilities Company, 
a registered holding company, pursuant 
to section 6 (b) for exemption from the 
provisions of section 6 (a) of the issue 
and sale of its note in the principal 
amount of $300,000 bearing interest at 
the rate of 2.73% to Rural Electrifica¬ 
tion Administration. The note, to be 
secured by the pledge of applicant’s 
First Mortgage Bonds, 4% Series due 
1965 in an aggregate principal amount 
of not in excess of $400,000, is to be dated 
as of the date of issue thereof, and is to 
mature in thirty-nine equal installments. 
The first installment is to be payable 
one year after the date of the note and 
the remaining installments on each 
semi-annual interest payment date to 
maturity. It is stated that the New 
York State Public Service Commission 
by order dated May 10, 1939 authorized 
the issuance and sale by the applicant 
of said Note and the issuance of said 
First Mortgage Bonds, 4% Series due 
1965, to be pledged as collateral security 
therefor. 

By the Commission. 

( seal! Francis P. Brassor, 

Secretary. 

[F. R. Doc. 39-1890; Filed. June I. 1939; 

11:11 a. m.] 



































